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10:00 a .m. 

Appropriations 
Interior Subcommittee 

To resume hearings on proposed budget 
estimates for fiscal year 1980 for the 
omce of Territorial Affairs. 

1224 Dirksen Building 
2:00p.m. 

Appropria. tions 
State, Justice, Commerce, the Judiciary 

Subcommittee 
To hold hearings on proposed budget 

estimates for FY 1980 for the Commis
sion on Security and Cooperation in 
Europe, Federal Maritime Commission, 
Marine Mammal Commission, and on 
supplemental appropriations for FY 79 
for the Board for International Broad
casting. 

MARCH22 
10:00 a.m. 

Appropriai tons 
Interior Subcommittee 

8-146, Capitol 

To resume hearings on proposed budget 
estimates for fiscal year 1980 for the 
U.S. Geological Survey. 

1224 Dirksen Building 
2:00p.m. 

Appropriations 
State, Justice, Commerce, the Judiciary 

Subcommittee 
To hold hearings on proposed budget 

estimates for fiscal year 1980 for the 
Commission on Civil Rights and the 
Federal Trade Commission. 

MARCH27 
10:00 a.m. 

Appropriations 
Interior Subcommittee 

8-146, Capitol 

To resume hearings on proposed budget 
estimates for fiscal year 1980 for the 
Bureau of Indian Affairs. 

1224 Dirksen Building 
2 :00p.m. 

Appropriations 
State, Justice, Commerce, the Judiciary 

Subcommittee 
To receive testimony from Members of 

Congress on proposed budget estimates 
for fiscal year 1980 for the Depart
ments of State, Justice, Commerce, 
and the Judiciary. 

8-146, Capitol 
MARCH 29 

9:00a.m. 
Commerce, Science, and Transportation 
Science, Technology, and Space Subcom

mittee 

To hold hearings on proposed legislation 
to establish an Earth Data and Infor
mation Service which would supply 
data on the earth's resources and 
environment. 

235 Russell Building 
9:30a.m. 

Veterans' Affairs 
To hold hearings to receive legislative 

recommendations for fiscal year 1980 
from AMVETS, paralyzed Veterans of 
America, Veterans of World War I, 
and blinded veterans. 

6226 Dirksen Building 
10:00 a .m. 

Appropriations 
Interior Subcommittee 

To resume hearings on proposed budget 
estimates for fiscal year 1980 for the 
National Endowment for the Humani
ties. 

9:00a.m. 

1224 Dirksen Building 
MARCH 30 

Commerce, Science, and Transportation 
Science, Technology, and Space Subcom

mittee 
To continue hearings on proposed legis

lation to establish an Earth Data. and 
Information Service which would sup
ply data on the earth's resources and 
environment. 

10:00 a.m. 

235 Russell Building 
APRIL 3 

Appropriations 
Interior Subcommittee 

To resume hearings on proposed budget 
estimates for fiscal year 1980 for the 
omce of the Secretary and the omce 
of the Solicitor. 

1224 Dirksen Building 
APRIL 4 

10:00 a.m. 
Appropriations 
Interior Subcommittee 

To resume hearings on proposed budget 
estimates for fiscal year 1980 for the 
Heritage Conservation and Recreation 
Service. 

10:00 a.m. 

1224 Dirksen Building 
APRIL 5 

Appropria. tions 
Interior Subcommittee 

To continue hearings on proposed bndget 
estimates for fiscal year 1980 for the 
Heritage Conservation and Recreation 
Service. · 

1224 Dirksen Building 

APRIL 10 
9:30a.m. 

Veterans' Affairs 
To hold oversight hearings on the role 

of the Federal government in provid
ing educational, employment, and 
counseling benefits to incarcerated 
veterans. 

6226 Dirksen Building 
10:00 a.m. 

Appropriations 
Interior Subcommittee 

To resume hearings on proposed budget 
estimates for fiscal year 1980 for the 
Fish and Wildlife Service. 

1223 Dirksen Building 
APRIL 12 

10:00 a.m. 
Appropriations 
Interior Subcommittee 

To resume hearings on proposed budget 
estimates for fiscal year 1980 for the 
Bureau of Mines. 

1223 Dirksen Building 
APRIL 24 

10:00 a.m. 
Appropriations 
Interior Subcommittee 

To resume hearings on proposed budget 
estimates for fiscal year 1980 for the 
Bureau of Land Management. 

1223 Dirksen Building 
APRIL 25 

10:00 a.m. 
Appropriations 
Interior Subcommittee 

To resume hearings on proposed budget 
estimates for fiscal year 1980 for the 
Department of the Interior, to hear 
Congressional Witnesses. 

1223 Dirksen Building 
APRIL 26 

10:00 a.m. 
Appropriations 
Interior Subcommittee 

To continue hearings on proposed budget 
estimates for fiscal year 1980 for the 
omce of Surface Mining Reclamation 
and Enforcement. 

1223 Dirksen Building 
MAY 1 

9:30a.m. 
Human Resources 
Child and Human Development Subcom

mittee 
To hold oversight hearings on the im

plementation of the Older American 
Volunteer Program Act (P.L. 93-113). 

4232 Dirksen Building 

SENATE-Thursday, February 8, 1979 
<Legislative day of Monday, January 15, 1979) 

The Senate met at 12 o'clock meridian, 
on the expiration of the recess, and was 
called to order by Hon. PAULS. SARBANES, 
a Senator from the State of Maryland. 

PRAYER 

The Chaplain, the Reverend Edward 
L. R. Elson, D.D., offered the fJllowing 
prayer: 

Let us pray: 
Almighty God, grant to Thy servants 

in the service of this Government 
strength of character, keenness of mind, 
and soundness of judgment to match the 
high demands of the day. Mid the colli
sion of forces abroad and the competition 
of interests at home, help us to remem
ber who we are and whom we serve. Give 

the President wisdom to propose, the 
Congress competency to legislate, and 
the people a healing and helpful response. 
Keep us all in Thy service and til! our 
spirits with the quiet cor.fider.ce of those 
whose master is the Lo!"d of all life, in 
whose name we pray. Amen. 

APPOINTMENT OF ACTING PRESI
DENT PRO TEMPORE 

The PRESIDING OFFICER. The clerk 
will please read a communication to the 
Senate from the President pro tempore 
(Mr. MAGNUSON). 

The legislative clerk read the following 
letter: 

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington, D .C., February 8, 1979. 
To the Senate: 

Under the provisions of rule I, section 3, 
of the Standing Rules of the Senate, I hereby 
appoint the Honorable PAUL S. SARBANES, a 
Senator from the State of Maryland, to per
form the duties of the Chair. 

WARREN G. MAGNUSON, 
President pro tempore. 

Mr. SARBANES thereupon assumed 
the chair as Acting President pro tem
pore. 

RECOGN!TION OF LEADERSHIP 
The PRESIDING OFFICER <Mr. 

STEWART). The Senator from West Vir
ginia. 

e This "bullet" symbol identifies statements or insertions which are not spoken by the Member on the floor. 
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THE JOURNAL 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the Journal 
of the proceedings be approved to date. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SPECIAL ORDER 
The PRESIDING OFFICER. Under the 

previous order, the Senator from Vir
ginia (Mr. HARRY F. BYRD, JR.) is recog
nized for not to exceed 15 minutes. 

Mr. ROBERT C. BYRD. Will the Sen
ator yield? 

Mr. HARRY F. BYRD, JR. I yield to 
the Senator from West Virginia. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the time 
I consume not be taken out of the time 
of the distinguished Senator from Vir
ginia. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

EXECUTIVE SESSION 
Mr. ROBERT C. BYRD. M::-. President, 

I ask unanimous consent, this request 
having been cleared with the distin
guished minority leader, that the Senate 
go into executive session to consider the 
nominations on the Executive Calendar 
beginning on page 1 and extending 
throughout the Executive Calendar to 
the close of page 26, and that those nomi
nations be considered en bloc. 

Mr. BAKER. Mr. President, reserving 
the right to object, and I will not object, 
the majority leader is, of course, correct. 
Those items are cleared on our calendar 
and we are delighted to proceed to their 
consideration. 

I might say parenthetically that I be
lieve this is the biggest Executive Calen
dar that we have ever had the opportu
nity to deal with in one bite. 

There being no objection, the Senate 
proceeded to the consideration o! execu
tive business. 

DEPARTMENT OF STATE 
The legislative clerk read the nomina-

tions of: · 
W. Beverly Carter, Jr., of Pennsylvania, 

to be Ambassador at Large; 
Robert H. Pelletreau, Jr., of Connecticut, 

to be Ambassador Extraordinary and Pleni
potentiary of the United States of America 
to the State of Bahrain; 

Stephen Warren Bossworth, of Michigan, to 
be Ambassador Extraordinary and Plenipo
tentiary of the United States of America 
to the Republic of Tunisia; 

Jonathan Dean, of New York, during the 
tenure of his service a.s Representative of 
the United States of America for Mutual 
and Ba.lanced F'orce Reductions Negotia
tions, Ambassador. 

NOMINATION OF W. BEVERLY CARTER, JR. 

e Mr. ZORINSKY. Mr. President. I op
pose Mr. Carter's appointment. I do not 
question his qualifications to serve as an 
Ambassador-at-Large. He is very ca
pable. I am sure. 

But I do question whether we need a 

state Department liaison for State and 
local governments. 

Our States and cities already spend 
a great deal on representation in Wash
ington. We have a National League of 
Cities, a U.S. Conference of Mayors, a 
National Association of Counties, and 
a National Governors Association. In 
addition, many States and municipali
ties employ lobbyists individually. All 
are paid for by the taxpayers. 

Congress itself functions as a lobby 
for States', cities', and other constituents' 
interests, pursuing them, where neces
sary, with executive agencies. 

We do not need ttnother voice in the 
middle, also at taxpayer expense. 

I served 4 years as mayor of Omaha 
before moving to the Senate in 1977. 
I dealt with the State Department once 
in connection with an official trip I took, 
with two other mayors, to Poland. The 
city also helped individual Omahans, on 
occasion, with passport applications. 

I never had any trouble dealing with 
State Department officials direct. 

My former colleagues in local govern
ment tell me that they, too, would find 
a State Department liaison unhelpful, 
not only because they would prefer not 
to have to go through an intermediary, 
but because they simply have little in
terest in matters that are within the 
Department's jurisdiction. 

A lobbyist for the cities said his or
ganization has never had to contact the 
State Department on behalf of a mem
ber. A spokesman for several counties 
told me the same thing. 

I could not find anyone in Nebraska 
State government who has had enough 
contact with State to be able to discuss 
with me whether an intermediary would 
be useful. 

I have heard much talk here recent
ly about a new era of fiscal austerity
about balancing the Federal budget. The 
Federal Government's size and bureau
cratic inefficiency are also favorite com
plaints of those of us in this body. 

Yet if we were truly serious about that 
talk and those criticisms, we would not 
permit the creation of this new and 
unnecessary State Department office 
today.e 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

The legislative clerk read the nomina
tions of: 

William Brownlee Welsh, of Virginia, to be 
an Assistant Secretary of Housing and Urban 
Development; 

Sterling Tucker, of the District of Colum
bia, to be an Assistant Secretary of Housing 
and Urban Development. 

U.S. AIR FORCE, U.S. ARMY, U.S. 
NAVY -NOMINATIONS PLACED ON 
THE SECRETARY'S DESK IN THE 
AIR FORCE, ARMY, NAVY, AND 
MARINE CORPS 
The legislative clerk proceeded to read 

sundry nominations in the U.S. Air Force, 
U.S. Army, U.S. Navy, and nominations 
placed on the Secretary's desk in the Air 
Force, Army, Navy, and Marine Corps. 

The PRESIDING OFFICER. Without 
objection, the nominations are con
sidered and confirmed en bloc. 

<All nominations considered and con
firmed are listed at the conclusion of 
Senate Proceedings in today's RECORD.) 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that it be in 
order to move en bloc to reconsider the 
votes by which all the nominations were 
confirmed. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. I make that 
motion. 

Mr. BAKER. Mr. President, I move to 
lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Presi
dent of the United States be immediately 
notified of the confirmation of the nom
inations. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

LEGISLATIVE SESSION 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the Senate 
return to legislative session. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. . 

Mr. ROBERT C. BYRD. Mr. President, 
I now thank again the distinguished 
Senator from Virginia for his courtesy. 

GEN. GEORGE CATLETT MARSHALL 
Mr. HARRY F. BYRD, JR. Mr. Presi

dent, the life and career of Gen .. Ge~rge 
Catlett Marshall are a source of mspira
tion to our Nation. Few Americans of 
this century can rival his achi~v.eme~t:s· 

On November 11, 1978, Virgima Mili
tary Institute paid tribute to General 
Marshall with the unveiling of a statue
a fitting memorial, indeed, since General 
Marshall once was a member of the proud 
cadet corps at VMI. . . 

On the occasion of the u.nveilmg of 
the statue, the Honorable Mills E. God
win Jr. the distinguished former Gover
nor'of ~Y State, delivered a moving trib
ute to General Marshall and a challenge 
to today's youth to emulate General Mar
shall's splendid example. 

Governor Godwin fittingly described 
General Marshall as "an outstanding sol
dier, a farsighted statesman, an uncom
promising gentleman, and a former mem
ber of this corps." 

I ask unanimous consent that full text 
of Governor Godwin's eloquent address 
be printed at this point in the RECORD. 

There being no objection, the address 
was ordered to be printed in the REcORD, 
as follows: 

REMARKS BY THE HONORABLE MILLS E. 
GODWIN, JR. 

General Irby, Distinguished Guests, Cadets 
of VMI, Ladies and Gentlemen: 

It is good to be at Virginia M111tary Insti
tute whe·re I have so often in the past, shared 
occasions of a public nature with you. It is 
especially good to be here on this Founders 
Day when you pay tribute to a graduate of 
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this institution who is certainly one of the 
great Americans of the 20th century. 

Genera! Irby has reminded us that it was 
snowing on November 11, 1839, when VMI 
first opened 1 ts doors to young men of Vir
ginia, and if that first cadet sentinel should 
be watching over us today, I am certain that 
he shares with me a distinct pride that VMI's 
essential mission has not changed over the 
139 years since the Institute became the na
tions' first state-supported military college. 

It was the object of the founders to com
bine 1:.he academic work of a full college cur
riculum with exacting military discipline, 
and through the years the Institute has 
hewn true to its citizen-soldier mission, to 
its belief that education should prepare a 
man for the "work of his civil life," as the 
founders phrased it, but also prepare him in 
the art of military defense, with personal 
discipline the byproduct of his military 
training. The Institute was a pioneer in this 
respect, as was the Commonwealth in estab
lishing a state military college. Today, so 
many generations later, VMI is an eloquent 
witness to the demand for graduates disci
plined in both mind and strength of char
acter. 

I congratulate you on this anniversary oc
casion and on VMI's lllustrious history of 
service to the Commonwealth and the Nation. 

Our stated purpose today is to pay homage, 
by means of his likeness, to an outstanding 
soldier, a far-sighted statesman, an uncom
promising gentleman, and a former member 
of this Corps. 

His example serves us well in our own time. 
His intellect commanded the respect of his 

associates. high and low. 
His personal stature and diplomacy helped 

to hold together the supreme commanders 
of America's allies, with vastly different back
grounds and personalities. 

His vision enabled this nation to rebuild 
the countries of its former enemies and trans
form them into friends. 

However skillfully his likeness is presented 
to us here today, it can hardly do justice to 
the man. 

But it can serve as a constant example to 
successive generations of his successors here 
at VMI. 

Few of them, perhaps, will be endowed 
with his many talents. 

Few of them, we all pray, will be presented 
with his opportunities to display them. 

But all of them-all of us-can profit from 
the example of self-discipline in mind and 
spirit that made their application possible. 

But with all due respect, his task was 
easier than ours. 

As a military commander, his decisions in 
the field were backed by a confident people, 
solidly committed to a principle, and sup
ported by an unbelievable outpouring of mil
itary hardware. 

As a Secretary of State, his proposal to 
channel some of the wealth of the world's 
wealthiest nation to the cause of world peace 
and stability was firmly supported by a vic
torious and a generous people . 

Today, the threat to freedom from a for
eign ideology is even greater. But after an ex
pedition into Southeast Asia, our people see 
it through a glass darkly. 

The developing nations of the world, to 
whom America is still the land of freedom 
and opportunity, chastise us for our use of 
the world's resources, and at the same time, 
clamor for a portion of our proceeds thereof. 

Our allies against the further spread of 
collectivism are even less of one mind on how 
to proceed than they were in Marshall's time. 

And yet America is still the world's hope 
for freedom. Its spirit is still alive, although 
perhaps in different form. 

Here at home, various associations of our 
people still demand freedom, at least trom 
their own points of view. 

Human rights are st111 paramount to our 
policy abroad. 

The question we whisper among ourselves, 
the question our enemies are also whisper
ing, is whether we still have the willingness 
to sacrifice, whether we still have the self
discipline that the times demand of us 
once more. 

If we really cherish the freedom that is 
ours, the opportunities that are ours as 
Americans, our answer to ourselves and to 
the world must be that we do. 

The alternative is to resign ourselves, and 
to commit the world, to a return of the Dark 
Ages that followed the fall of the Roman 
Empire. 

That decision we must make as a people 
begins with a decision we must make as in
dividuals. 

One of VMI's great dividends has been 
to give us young men whose unique minds, 
talents, character and discipline enable them 
to stand with their heads above the crowd 
and when necessary to stand against the 
crowd. 

General Marshall was such a man-one 
touched by the hand of greatness, and may 
this likeness of him unveiled today keep 
you always true to the spirit of VMI. 

SENATE JOINT RESOLUTION 38-
BALANCING THE BUDGET: A CALL 
TO RESPONSIBILITY 
Mr. HARRY F. BYRD, JR. Mr. Presi

dent, I am today introducing a joint res
olution to amend the Constitution of the 
United States to require a balanced 
budget. 

I wish this action were not necessary. 
It would be good to be able to report that 
the people could count on fiscal disci- · 
pline in Washington. 

But there is no fiscal discipline in 
Washington. 

Two hundred such forty-two billion 
dollars' worth of red ink over the last 5 
years, with another $29 billion planned 
for the next year, is proof that the Fed
eral Government must be bound to fiscal 
responsibility with the chains of the 
Constitution. 

Accumulated and accelerated deficits 
have piled up a debt now close to $800 
billion, and is projected by the Treasury 
Department to be $900 billion by Sep
tember 30 of next year. The Treasury 
projects a $98 billion increase in the 
debt during the next 18 months. 

The interest on the national debt--just 
the interest-will cost taxpayers $60 bil
lion this year. That is 22 percent of all 
individual and corporate income taxes 
paid into the Treasury. 

This endless deficit financing is the 
chief cause of the chronic high inflation 
which is eroding the paycheck of every 
working man and wonian, undermining 
the value of the dollar and threatening 
the very foundations of our economy. 

I want to remind the Senate that the 
Congress last year passed, and the Pres
ident signed, legislation I sponsored re
quiring a balanced Federal budget by 
fiscal year 1981, which begins in October 
1980. 

I take great encouragement from the 
approval of that legislation, but there 
could be etforts to set it aside or evade it. 

Therefore, I feel we must move now 
to amend the Constitution to make a 
permanent requirement for a balanced 
budget. 

The mood is right and the time is right 
to move toward a balanced budget. 
Twenty-five State legislatures have 
passed resolutions calling for a consti
tutional convention to frame a balanced 
budget amendment. 

I think those resolutions represent the 
voice of the American people. Not only 
the State resolutions, but also numerous 
public opinion polls, show that the people 
want the Federal Government to control 
spending and balance the budget. 

Congress must stop evading its respon
sibilty, waiting for the States to act. 
Congress must submit a balanced budget 
resolution to the States for ratification, 
just as all our other constitutional 
amendments have been submitted. 

The budgetary policies of the Carter 
administration illustrate well the need 
for a balanced budget requirement. In 
1977 the new administration pushed 
through a program of economic stimulus, 
despite the fact that a strong recovery 
from recession had been underway for 
2 years. 

The result was a building of inflation
ary pressures. These pressures were en
hanced by a fiscal year 1979 budget first 
proposed to be $60 billion in deficit
later whittled down to $37 billion, largely 
because of tax increases. 

Late last year, with inflation touching 
the double-digit mark, the administra
tion-with much fanfare-declared war 
on inflation. But now we have in hand 
the Carter proposal for a so-called 
anti-inflationary budget for fiscal year 
1980: A budget which will increase 
spending by 9 percent over the level ap
proved by Congress last fall, and with a 
deficit projected at $29 billion and likely 
to go significantly higher. 

What all of this demonstrates is the 
inability of politicians to resist the 
temptation to spend. 

Deficit spending is a bonanza for pol
iticians. By approving btg-spending pro
grams without raising the taxes to fi
nance them, politicians can please the 
special-interest groups with ha:pdouts 
while avoiding increases in the official 
tax rates. 

I say "official" tax rates advisedly. For 
while the tax schedules have been re
duced for both individuals and corpora
tions, revenues from both tax sources 
continue to rise primarily because of 
the bonus which the Treasury receives 
from inflation. 

But even this "inflation bonus" in Fed
eral revenues has been insufficient to pre
vent the accumulation of enormous def
icits and a resultant piling up of a stag
gering debt. The national debt more than 
doubled in the 8-year period from 1970 
to 1978, rising from $383 billion to $780 
billion. 

And the debt in tum forces the ex-
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penditure of $60 billion in interest this 
year. The burden of debt interest has 
grown to the point where 22 cents of 
every individual and corporate income 
tax dollar goes to pay the interest on the 
debt. 

At the same time, the huge amounts 
which the Federal Government must 
borrow to finance its debt-$72 billion 
last year and $67 billion this year are a 
major drain on the money markets, 
creating upward pressure on interest 
rates and tying up funds which otherwise 
could be used for job-producing expan
sion in the private sector. 

Thus the continued and accelerated 
deficit spending of the Federal Govern
ment fuels the fires of inflation and holds 
back private economic development. 

We need to get the economy of the 
United States back on a sound basis. If 
we are to do this, we must follow policies 
that will inspire confidence in the minds 
of consumers and businessmen. 

Consumers and businessmen cannot 
have confidence in an economy which is 
burdened with excessive Government 
spending and plagued with inflation. 

The road to a balanced budget is the 
only road to permanent recovery for our 
economy. 

Under the amendment which I am pro
posing today, in the first fiscal year after 
ratification by the States, the budget 
would have to be balanced. 

Provision is made for incurring a debt 
in a national emergency declared by vote 
of two-thirds of both Houses of the Con
gress. This provision furnishes the flexi
bility needed to deal with serious and un
foreseen problems which the Nation may 
come to face in the future. 

The direction indicated in this pro
posed amendment to our Constitution is 
the one we must take if we are to a void 
economic calamity and build a base for 
sound progress in the years ahead. 

It is time for our national leadership
specifically, the Congress of the United 
States-to heed the voice of the people, 
and to bring our fiscal and economic poli
cies in line with the demands of the 
future. 

Mr. President, in conclusion, in a mo
ment I shall ask unanimous consent to 
insert in the REcORD the texts of 22 reso
lutions passed bv State legislatures call
ing for a constitutional convention to 
frame an amendment to the Constitut.ion 
requiring a balanced budget. 

In that connection, I want to pay 
tribute to the National Taxpayers Union 
and the balanced budget committee of 
that organization for focusing attention 
on this vitally important problem. 

Whether one agrees or disagrees with 
the concept of a constitutional conven
tion to require a balanced budget, I think 
that all of us who favor a balanced budg
et should give credit to the organization 
which has done so much to focus atten
tion on this vital problem. 

I am advised that there has been some 
confusion as to the number of States 
which have acted, the wording of the 
various resolutions and the maintaining 
of records concerning the actions of the 

States. Consequently, I hope that by sub
mitting certified copies of 22 State reso
lutions-which I am about to do-l can 
in some measure relieve this confusion. 

I understand that in addition to the 
States whose resolutions I am now about 
to present, four more have acted in the 
recent past: Arkansas, North Carolina, 
South Dakota and Utah. Certified copies 
of these resolutions are not yet ':l.Vailable. 

Among the 22 resolutions which I am 
now submitting is 0ne from Nevada, 
which I understand has been vetoed by 
the Governor of that State. Nevertheless, 
the legislature has acted, so I am sub
mitting the resolution at this time. It is 
expected that Nevada will clear a new 
resolution this year. 

Thus, the actual total of States which 
have ta~~en undisputed action i~ 25. The 
addition of Nevada will bring the total 
to 26, and more States are expected to 
follow suit in the weeks ahead. 

Since the number of States required to 
call a constitutional convention is 34, it 
can be seen that this number may be 
reached in the not-too-distant future. 

As I see it, it is the duty of Congress to 
act on its own and submit an amencl.ment 
to the States. I believe that it is prudent 
for the Congress to follow the one tried
and-true method of submitting an 
amendment for ratification-the meth
od which has been used for all constitu
tional amendments since the founding 
of the Republic. 

Mr. President, I send to the desk a 
joint resolution and ask that it be printed 
and appropriately referred, and that 
it be printed in the REcoRD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

<See exhibit 1.) 

Mr. HARRY F. BYRD, JR. Mr. Presi
dent, I ask unanimous consent that the 
texts of 22 State legislature resolutions, 
calling for a constitutional amendment 
to require a balanced Federal budget, be 
printed in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

<See exhibit 2J 
ExHmiT 1 

S.J . RES. 38 
Resolved by the Senate and House of Rep

resentatives of the United States of America 
in Congress assembled (two-thirds of each 
House concurring therein), That the follow
ing article is hereby proposed as an amend
ment to the Constitution of the United 
States, which shall be valid for all intents 
and purposes as part of the Constitution 
when ratified by the legislatures of three
fourths of the several States within three 
years after its submission to the States for 
ratification: 

"ARTICLE-
"SECTION 1. In exercising its powers under 

article I of the Constitution, and in partic
ular its powers to lay and collect taxes, duties, 
imposts, and excises and to enact laws mak
ing appropriations, the Congress shall assure 
that the total outlays of the Government 
during any fiscal year do not exceed the total 
receipts of the Government during such 
fiscal year. 

"SEc. 2. During the first fiscal year be
ginning after the ratification of this article, 

the total outlays of the Government, not 
including any outlays for the redemption 
of bonds, notes or other obligations of the 
United States, shall not exceed total receipts, 
not including receipts derived from the is
suance of bonds, notes or other obligations 
of the United States. 

"SEc. 3. In the case of a national emer
gency, Congress may determine by a con
current resolution agreed to by a rollcall 
vote of two-thirds of all the Members of 
each House of Congress, thai; total outlays 
may exceed total receipts. 

"SEc. 4. The Congress shall have power 
to enforce this article by appropriate 
legislation. 

EXHIBIT 2 
HOUSE JOINT RESOLUTION 227 

(Alabama) 
Whereas, with each passing year this Na

tion becomes more deeply in debt as its ex
penditures grossly and repeatedly exceed 
available revenues, so that the public debt 
now exceeds hundreds of billions of dollars; 
and 

Whereas, the annual federal budget con
tinually demonstrates an unwillingness or 
inability of both the legislative and execu
tive branches of the federal government to 
curtail spending to conform to available 
revenues; and 

Whereas, unified budgets do not reflect 
actual spending because of the exclusion of 
special outlays which are not included in the 
budget nor subject to the legal public debt 
limit; and 

Whereas, knowledgeable planning, fiscal 
prudence, and pl~:~.in good sense require that 
the budget reflect all federal spending and 
be in balance; and 

Whereas, believing that fiscal irresponsi
billty at the federal level, with the inflation 
which results from this poUcy, is the great
est threat which taces our Nation, we firmly 
believe that constitutional restraint is vital 
to bring the fiscal discipline needed to re
store financial responsibillty; and 

Whereas, there is provision in Article V 
of the Constitution of the United States 
for amending the Constitution by the Con
gress, on the application of the legislatures 
of two-thirds (%) of the several states, 
calling a convention for proposing amend
ments which shall be valid to all intents 
and purposes when ratified by the legisla
tures of three-fourths (%) of the several 
states, or by conventions in three-fourths 
(%) thereof, as the one or the other mode of 
ratification may be proposed by the Congress; 
now therefore. 

Be it resolved by the legislature of Ala
bama, both houses thereof concurring, That 
the Legislature of Alabama hereby petitions 
the Congress of the United States that pro
cedures be instituted in the Congress to add 
a new Article to the Constitution of the 
United States, and that the Alabama Legis
lature requests the Congress to prepare and 
submit to the several states an amendment 
to the Constitution of the United States, re
quiring in the absence of a national emer
gency that the total of all federal appropria
tions made by the Congress for any fiscal 
year may not exceed the total of all estimat
ed federal revenues for that fiscal year. 

Be it further resolved, That, alternatively 
the Alabama Legislature makes application 
and requests that the Congress of the United 
States call a constitutional convention, 
pursuant to Article V of the Constitution 
of the United States, for the specific and ex
clusive purpose for proposing an amendment 
to the Federal Constitution requiring in the 
absence of a national emergency that the 
total of all federal appropriations made by 
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the Congress for any fiscal year may not 
exceed the total of all estimated federal 
revenues for that fiscal year. 

Further resolved, · That the legislatures 
of each of the several shtes comprising 
the United States are urged to apply to the 
Congress requesting the enactment of an 
appropriate amendment to the Federal Con
stitution; or requiring the Congress to call 
a constitutional convention for proposing 
such amendment to the Federal Constitu
tion. 

Further Resolved, That the Clerk of the 
House is directed to send copi-es of this 
Joint Resolution to the Secretary of State 
and presiding officers of both Houses of the 
Legislatures of each of the other States in 
the Union, the Clerk of the United States 
House of Representatives, Washington, D.C., 
and the Secretary of the United States Sen
ate, Washington, D.C., and to each member 
of the Alabama Congressional Delegation. 

Approved August 18, 1976. 
Time: 6:30P.M. 

HOUSE CONCURRENT MEMORIAL 2320 
(Arizona) 

To the President and the Congress of the 
United States of America: 

Your memorialist resoectfully represents: 
Whereas, with each passing year this nation 

becomes more deeply in debt as its expendi
tures grossly and repeatedly exceed available 
revenues, so that the public debt now exceeds 
hundreds of blllions of dollars; and 

Whereas, attempts to limit spending, in
cluding impoundment of funds by the Presi
dent of the United Stat"es, have resulted in 
strenuous objections that the responsibility 
for appropriations is the constitutional duty 
of the Congress; and 

Whereas, the annual federal budget re
peatedly demonstrates an unw1llingness or 
inability of both the legislative and execu
tive branches of the federal government to 
curtail spending to conform to available 
revenues; and 

Whereas, unified budgets do not reflect 
actual spending because of the exclusion of 
special outlays which are not included in 
the budget nor subject to the legal public 
debt limit; and 

Whereas, knowledgeable planning, fiscal 
prudence and plain good sense require that 
the budget reflect all federal spending and be 
in balance; and 

Whereas, fiscal irresponsibility at the fed
eral level, with the inflation wrich results 
from this policy, is the greatest threat which 
faces our nation; and 

Whereas. constitutional restraint is neces
sary to bring the fiscal disciplines needed to 
reverse this trend; and 

Where3s, under article V of the Constitu
tion of the United States, amendments to 
the constitution may be proposed by the 
Congress wl'enever two-thirds of both houses 
deem it necessary or on the application of 
the legislatures of two-thirds of the states 
the Congress shall call a constitutional con
vention for the purpose of proposing 
amendments. 

Wherefore, your memorialist, the House 
of Representatives of the State of Arizona, 
the Senate concurring, prays: 

1. That the Congress of the United States 
prepare and submit to the se1•eral !"tates an 
amendment to the constitution requiring, in 
the absence of a n ?. tional emergency, that 
the total of all federal appro~riations made 
by the Congress for any fiscal year not exceed 
the total of th~ estimated federal revenues, 
excluding any revenues derived from borrow
ing, for that fiscal year. 

2. That, in the alternative, the Congress of 
the United States call a constitutional con-

vention to prepare and submit such an 
amendment to the constitution. 

3. That this application continue in effect 
until the will of the Legislature of Arizona 
to the contrary is communicated to the Con
gress of the United States. 

4. That the Secretary of State of Arizona 
transmit certified copies of this memorial to 
the President of the United States, the Presi
dent of the United States Senate, the Speaker 
of the United States House of Representa
tives, to each member of the Arizona dele
gation to the United States Congress and to 
the presiding officers of each house of the 
legislature of each of the other states of the 
union with the request that it be circulated 
among leaders in the executive and legisla
tive branches of the state governments. 

SENATE JOINT MEMORIAL NO. 1 

(Colorado) 
Whereas, With each passing year this na

tion becomes more deeply in debt as its ex
penditures grossly and repeatedly exceed 
available revenues so that the public debt 
now exceeds hundreds of blllions of dol
lars; and 

Whereas, The annual federal budget con
tinually demonstrates an unwlllingness or 
inability of both the legislative and execu
tive branches of the federal government to 
curtail spending to conform to available 
revenues; and 

Whereas, Convinced that fiscal irrespon
sibility at the federal level , with the in
flation which results from this policy, is the 
greatest threat which faces our nation, we 
firmly believe that constitutional restraint 
is vital to bring the fiscal discipline needed 
to restore financial responsib111ty; and 

Whereas, under article V of the constitu
tion of the United States, amendments to 
the federal constitution may be proposed by 
the congress whenever two-thirds of both 
houses deem it necessary or on the applica
tion of the legislatures of two-thirds of the 
several states that the congress shall call a 
constitutional convention for the purpose of 
proposing amendments which shall be valid 
to all intents and purposes when ratified by 
the legislatures of three-fourths of the sev
eral states ; now, therefore, 

Be It resolved by the Senate of the Fifty
first General Assembly of the State of Colo
rado , the House of Representatives concur
ring herein: 

That the Congress of t,he United States is 
hereby memorialized to call a conc:titutional 
conve '1 tion pursuant to article V of the con
stitution of the United States for the spe
cific and exclusive purpose of proposing an 
amendment to the federal constitution pro
hibiting deficit spending except under con
ditions specified in such amendment. 

Be It Further Resolved, That this appli
cation and request be deemed null and void, 
rescinded, and of no effect in the event that 
such convention not be limited to such spe
cific and exclusive purpose. 

Be It Further Resolved, That copies of 
this memorial be sent to the secretary of 
state and presiding officers of both houses 
of the leo-isla tures of each of the several 
states in the union, the clerk of the United 
States house of representatives, the secre
tary of the United States senate, and to each 
member of the Colorado congressional dele
gation. 

HOUSE CONCURR"V'T' RF.SOLUTION No. 36 
(Delaware) 

Be it resolved by the House of Representa
tives of the 128th General Assembly, the 
Senate concurring therein, that the General 
Assembly of the State of Delaware hereby, 

and pursuant to Article V of the Constitu
tion of the United States, makes application 
to the Congress of the United States to call 
a convention for the proposing of the fol
lowing amendment to rthe Constitution of 
the United States: 

"ARTICLE-

The costs of operating the Federal Gov
ernment shall not exceed its income during 
any fiscal year , except in the event of de
clared war." 

Be it further resolved that this appllcat1on 
by the General Assembly of the State of 
Delaware constitutes a continuing applica
tion in accordance with Article V of the 
Constitution of the United States until at 
method of proposing amendments to the 
several states have made similar applications 
pursuant to Article V. 

Be it yet further resolved that since this 
method of proposing amendments to the 
Constitution has never been completed to 
the point of calling a convention and no 
interpretation of the power of the states 
in the exercise of this right has ever been 
made by any court or any qualified tribunal, 
if there be such, and since the exercise of 
the power is a matter of basic sovereign 
rights and the interpretation thereof is pri
marily in the sovereign government making 
such exercise and, since the power to use 
such right in full also carries the power to 
use such right in part, the General Assembly 
of the St ate of Delaware interprets Article V 
to mean that if two-thirds of the states make 
aoplication for a convention to propose an 
identical amendment to the Constitution for 
ratification with a limitation that such 
amendment be the only matter before it, 
that such convention would have power 
only to propose the specified amendment and 
would be limited to such proposal and would 
not have power to vary the text thereof nor 
would it have power to propose other amend
ments on the same or different propositions. 

Be it yet further resolved that a duly at
tested copy of this resolution be immediately 
transmitted to the Secretary of the Senate 
of the United States, the Clerk of the House 
of Representatives of the United States, to 
each member of the Congress from this 
State and to each House of each State Legis
lature in the United States. 

SENATE MEMORIAL No. 234 
(Florida) 

A memorial to the Congress of the United 
Stat es making application to the Congress to 
call a convention for the sole and exclusive 
purpose of proposing an amen1ment to the 
Constitution of the United States to require 
a balanced federal budget and to make cer
ta•n exceotions thereto. 

Whereas, it is estimated, as of August, 
19'75 , that the Federal debt at the end of the 
1975 fiscal year will be $558.637 billion, and 

Whereas, the fiscal year dei'Jcit for 1976 
will be the largest in our history, between 
$70 and $80 billion, and 

Wherear; , the growing debt is a major con
tributor to inflation , lagging economic in
vestment, excess' ve interest rates, and the 
resulting unemplovment, and 

Whereas, the economic we"fare of the 
United States and its citizens depends on a 
stable dollar and sound economy, and 

Whereas, the National Conference of State 
Legislatures passed Resolution No. 11 at its 
APnual Business Meeting on October 10, 
1975, urging the Congress to take prompt and 
affirmative action to limit federal spending, 
and 

Whereas, there is prov!sion in Article V of 
the Constitution of the United States for 
amending the Constitution by the Congress, 
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on the application of the legislatures of 
two-thirds of the several states, calllng a 
convention for proposing amendments which 
shall be valid to all intents and purposes 
when ratified by the legislatures of three
fourths of the several states, or by conven
tions in three-fourths thereof , as the one or 
the other mode of ratification may be pro
posed by the Congress, now, therefore, be it 

Resolved by the Legislature of the State 
of Florida: 

That the Legislature of the State of Florida 
does hereby make application to the Congress 
of the United States pursuant to Article V 
of the Constitution of the United States to 
call a convention for the sole purpose of 
proposing an amendment to the Constitu
tion of the United States to requ ~re a bal
anced federal budget and to make certain ex
ceptions with respect thereto. Be it further 

Resolved that a copy of this memorial be 
transmitted to the presiding officers of the 
Senate and the House of Representatives of 
Congress, the members of the Congressional 
delegation from the State of Florida and to 
the presiding officers of each house of the 
several state legislatures. 

A RESOLUTION 
(Georgia) 

Applying to the Congress of the United 
States to call a convention for the purpose 
of proposing an amendment to the Constitu
tion of the United States; and for other 
purposes. 

Be it resolved by the General Assembly of 
Georgia: 

That this body respectfully petitions the 
Congress of the United States to call a con
vention for the specific and exclusive purpose 
of proposing an amendment to the Constitu
tion of the United States to require a bal
anced federal budget and to make certain 
exceptions with respect thereto. 

Be it further resolved that this application 
by the General Assembly of the State of 
Georgia constitutes a continuing application 
in accordance with Article V of the Constitu
tion of the United States until at least two
thirds of the legislatures of the several 
states have made similar applications pur
suant to Article V, but if Congress proposes 
an amendment to the Constitution identical 
in subject matter to that contained in this 
Resolution before January 1, 1977, this peti
tion for a Constitutional Convention shall 
no longer be of any force or effect. 

Be it further resolved that the Clerk of 
the House of Representatives is hereby au
thorized and instructed to transmit a duly 
attested copy of this Resolution to the Sec
retary of the Senate of the United States 
Congress, the Clerk of the House of Repre
sentatives of the United States Congress, to 
the Presiding Officer of each House of each 
State Legislature in the United States, and 
to each member of the Georgia Congressional 
Delegation. 

SENATE CONCURRENT RESOLUTION No. 1661 
(Kansas) 

A CONCURRENT RESOLUTION requesting and 
applying to the Congress of the United 
States to propose, or to call a convention 
for the purpose of proposing, an amend
ment to the Constitution of the United 
States which would require that, in the 
absence of a statutorily defined national 
emergency, total federal appropriations 
shall not exceed total estimated federal 
revenues in a fiscal year. 
Whereas, Annually the United States 

moves more deeply in debt as its expendi
tures exceed its available revenues and the 
public debt now exceeds hundreds of billions 
of dollars; and 

Whereas, Annually the federal budget dem
onstrates the unwillingness or inability of the 
federal government to spend in conformity 
with available revenues; and 

Whereas. Proper planning, fiscal prudence 
and plain good sense require that the federal 
budget be in balance absent national emer
gency; and 

Whereas, A continuously unbalanced fed
eral budget except in a national emergency 
causes continuous and damaging infiation 
and consequently a severe threat to the po
litical and economic stability of the United 
States: and 

Whereas, Under Article V of the Constitu
tion of the United States, amendments to the 
Constitution may be proposed by the Con
gress whenever two-thirds of both Houses 
deem it necessary or, on the application of 
the legislatures of two-thirds of the states, 
the Congress shall call a constitutional con
vention fer the purpose of proposing amend
ments: Now, therefore, 

Be it resolved by the Legislature of the 
State of Kansas, two-thirds of the members 
elected to the Senate and two-thirds of the 
members elected to the House of Represent
atives concurring therein: That the Con
gress of the United States is hereby requested 
to propose and submit to the states an 
amendment to the Constitution of the 
United States which would require that 
within five years after its ratification by the 
various states, in the absence of a national 
emergency, the tctal of all appropriations 
made by the Congress for a fiscal year shall 
not exceed the total 'of all estimated federal 
revenues for such fiscal yea~; and 

Be it further resolved: That, alternatively, 
the Legislature of the State of Kansas hereby 
makes application to the Congress of the 
United States to call a convention for the 
sole and exclusive purpose of proposing an 
amendment to the Constitution of the 
United States which would require that, in 
the absence of a national emergency, the 
total of all appropriations made by the Con
gress for a fiscal year shall not exceed the 
total of all estimated federal revenues for 
such fiscal year. If the Congress shall propose 
such an amendment to the Constitution, this 
application shall no longer be of any force 
or effect: and 

Be it further resolved: That the legislature 
of each of the other states in the Union is 
hereby urged to request and apply to the 
Congress to propose, or to call a convention 
for the sole and exclusive purpose of propos
ing, such an amendment to the Constitution. 

SENATE CONCURRENT RESOLUTION NO . 73 
(Louisiana) 

A Concurrent Resolutlon.-To me-
morialize and apply to the Congress of the 
United States, petitioning that a convention 
be called pursuant to Article V of the United 
States Constitution, to consider amending 
the same to prohibit the incurrence of na
tional debt except in a state of emergency 
as declared by a three-fourths vote of the 
members of both houses of Congress; pro
viding that the purview of such convention 
be strictly limited to the consideration of 
this 'amendment. 

Whereas, the United States Government 
has, over the past three decades, embarked 
on a course of continuous and ever increas
ing deficit spending; and 

Whereas, the public debt engendered 
thereby now far exceeds 300 billion dollars, 
and current budget proposals include pro
vision for a further deficit of 43 billion dol
lars; and 

Whereas, such national debt is , in and 
of itself, a major contributor to the very 

infiation to which the United States is com
mitted to eradicating; and 

Whereas, this , massive national debt is 
inimical to the public welfare, limiting the 
amount of credit available to private citi
zens, thus curtailing opportunities for 
needed economic growth; and 

Whereas, continued fiscal irresponsibility 
can only result in an eventual financial 
debacle of the sort recently experienced by 
New York City; and 

Whereas, payment of the massive interest 
required to service national debt imposes 
an undue hardship on the citizenry, par
ticularly those on fixed incomes; and 

Whereas, the ability of the Federal Gov
ernment to avoid the difficult budgetary 
choices posed by zero debt financing has 
resulted in a lack of objective budgetary 
analysis, and thus the funding of unneces
sary or inefficient programs. 

Therefore, be it resolved by the Senate 
of the Legislature of the state of Louisiana, 
the House of Representatives thereof con
curring, that pursuant to Article V of the 
Constitution of the United States, the Leg
islature of the state of Louisiana does here
by apply to the Congress of the United States 
for a convention to consider the following 
amendment to the United States Constitu
tion: 

section 1. Except as provided in Section 
3, the Congress shall make no appropriation 
for any fiscal year if the resulting total 
of appropriations for such fiscal year would 
exceed the total revenues of the Unlted 
States for such fiscal year. 

Section 2. There shall be no increase in 
the national debt, and the existing debt, as 
it exists on the date on which this amend
ment is ratified, shall be repaid during the 
one hundred-year period following the date 
of such ratification. The rate of repayment 
shall be such that not less than one-tenth of 
the debt shall be repaid during each ten-year 
period. 

Section 3. In times of national emergency, 
declared by the concurrent resolution of 
three-fourths of the membership of both 
Houses of Congress, the application of Sec
tion 1 may be suspended, provided that 
such suspension shall not be effective past 
the two-year term of the Congress which 
passes such resolution. If such a nation3.l 
emergency continues to exist, a suspension 
of Section 1 may be reenacted pursuant to 
the provisions of this Section. National debt 
incurred pursuant to this Section shall be 
repaid under the provisions of Section 2; 
provided, however, that the repayment period 
shall commence upon the expiration of the 
suspension under which it was incurred. 

Section 4. This article shall apply to fiscal 
years that begin six months after the date 
on which this article is ratified. 

Section 5. Congress shall provide by law 
for strict compliance with this amendment. 

Be it further resolved that the purview 
of any convention called by the Congress 
pursuant to this resolution be strictly limited 
to the consideration of an amendment of 
the nature as herein proposed. 

Be it further resolved that this application 
by the Legislature of the state of Louisiana 
constitutes a continuing application pur
suant to Article V of the United States Con
stitution, until such time as two-thirds of 
the Legislatures of the several states have 
made s imilar application, and the conven
tion herein applied for is convened. 

Be it further resolved that a duly attested 
copy of this resolution be immediately trans
mitted to the President of the United States, 
to the Secretary of the United States Senate, 
to the Clerk of the United States House of 
Representatives, to each member of the 
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Louisiana delegation to the United States 
Congress, and to the presiding officer of each 
house of each state Legislature in the United 
States. 

RESOLUTION No. 77 
(Maryland) 

Whereas, With each passing year this Na
tion becomes more deeply in debt as its ex
penditures grossly and repeatedly exceed 
available revenues so that the public debt 
now exceeds hundreds of billions of dollars. 

Attempts to limit spending, including im
poundment of funds by the President of the 
United States, have resulted in strenuous ob
jections that the responsibility for appro
priations is the constitutional duty of the 
Congress. 

The annual Federal budget repeatedly 
demonstrates an unwillingness or inability 
of both the legislative and executive 
branches of the Federal government to cur
tail spending to conform to available 
revenues. 

The unified budget of 304.4 billion dollars 
for the current fiscal year does not reflect 
actual spending because of the exclusion of 
special outlays which are not included in the 
budget nor subject to the legal public debt 
limit. 

As reported by US News and World Report 
on February 25, 1974, of these nonbudgetary 
outlays in the amount of 15.6 blllion dollars, 
the sum of 12.9 billion dollars represents 
funding of essentially private agencies which 
provide special service to the federal gov
ernment. 

Knowledgeable planning and fiscal pru
dence require that the budget reflect all 
Federal spending and that the budget be in 
balance. 

Believing that fiscal irresponsibility at the 
Federal level, with the inflation which re
sults from this policy, is the greatest threat 
which faces our Nation, we firmly believe 
that constitutional restraint is necessary to 
bring the fiscal disciplines needed to reverse 
this trend. 

Under Article V of the Constitution of the 
United States, amendments to the Federal 
Constitution may be proposed by the Con
gress whenever two-thirds of both Houses 
deem it necessary, or on the application of 
the leaislatures of two-thirds of the several 
states o the Congress shall call a constitu
tional convention for the purpoe of propos
ing amendments; now, therefore, be it 

Resolved by the General Assembly of Mary
land, That this Body proposes to the Congress 
of the United States that procedures be insti
tuted in the Congress to add a new Article 
XXVII to the Constitution of the United 
States, and that the General Assembly of 
Maryland requests the Congrei:'s to prepare 
and submit to the several states an amend
ment to the Constitution of the United 
Shtes, requiring in the absence of a national 
emergency that the total of all Federal ap
propriations made by the Congress for any 
fiscal year may not exceed the total of the 
estimated Federal revenues, excluding any 
revenues derived from borrowing, for that 
fiscal year; and be it further 

Resolved, That this Body further and al
ternatively requests that the Congress of the 
United States call a constitutional conven
tion for the ~pecific and exclusive pur!Jose of 
proposing such an amendment to the Federal 
Constitution, to be a new article XXVII; 
and be it further 

Resolved, That this Body also proposes 
that the legislatures of each of the several 
states comprising the United States apply to 
the Congress requiring it to call a constitu
tional convention for proposing such an 
amendment to the Federal Constitution, to 
be a new Article XXVII; and be it further 

CXXV--133-Part 2 

Resolved, That the proposed new Article 
XXVII (or whatever numeral may then be 
appropriate) read substantially as follows: 

"PROPOSED ARTICLE XXVII 

"The total of all Federal appropriations 
made by the Congress for any fiscal year 
may not exceed the total of the estimated 
Federal revenues for that fiscal year, exclud
ing any revenues derived from borrowing; 
and this prohibition extends to all Federal 
appropriations and all e '1timated Federal re" 
enues, excluding any revenues derived from 
borrowing. The President in submitting budg
etary requests and the Congress in enacting 
appropriation bills shall comply with this 
Article. If the President proclaims a national 
emergency, suspending the requirement that 
the total of all Federal appropriations not 
ex:::eed the total estimated Federal revenues 
for a fiscal year, excluding any revenues de
rived from borrowing, and two-thirds of all 
Members elected to each House of the Con
gress so determine by Joint Resolution, the 
total of all Federal appropriations may exceed 
the total estimated Federal revenues for that 
fiscal year." 
and, be it further. 

Resolved, That copies of this Resolution 
under the Great Seal of the State of Mary
land, be sent by the Secretary of State to: 
Honorable Gerald Ford, President of the 
United States, Washington, D.C.; Honorable 
Charles McC. Mathias, Old Senate Office 
Building, Washington, D.C.; Honorable J. 
Glenn Beall, Jr., Old Senate Office Building, 
washington, D.C.; Honorable Carl Albert, 
Speaker of the House of Representatives, 
Washington, D.C.; Honorable Robert E. Bau
man, Longworth Building, Washington, D.C.; 
Honorable Clarence D. Long, Rayburn Build
ing, Washington, D.C.; Honorable Paul S. 
Sarbanes, Cannon Office Building, Washing
ton, D.C.; Honorable Marjorie S. Holt, Long
worth Building, Washington, D.C.; Honor
able Gladys Spellman, House Office Build
ing, Washington, D.C.; Honorable Goodloe 
E. Byron, Longworth Building, Washington, 
D.C.; Honorable Parren J. Mitchell, Cannon 
Building, W:tShington, D.C.; and Honorable 
Gilbert Gude, Cannon House Office Building, 
Washington, D.C.; and be it further 

Resolved, That under the Great Seal of 
the Senate of Maryland, the Secretary of 
State is directed to send copies of this Joint 
Resolution to the Secretary of State and to 
the presiding officers of both Hou"es of the 
Legislature of each of the other States in 
the Union, with the request that it be cir
cul9.ted among leaders in the Executive and 
Legislative branches of the several State 
governments; and with the further request 
that each of the other States in the Union 
join in requiring the Congress of the United 
States to call a constitutional convention 
for the purpose of initiating a proposal to 
amend the Constitution of the United 
States in substantially the form proposed in 
this Joint Resolution of the General As
sembly of Maryland. 

HOUSE CONCURRENT RESOLUTION No. 51 
(Mississippi) 

Whereas, an ever-increasing public debt 
is inimical to the general welfare of the peo
ple of the United States; and 

Whereas, the nataional debt is already 
dangerously high and any further increases 
will be harmful and costly to the people of 
the United States; and 

Whereas, a contin:uous program of deficit 
financing by the Federal Government is one 
of the greatest factors supporting the in
flationary conditions presently existing in 
this country and themfore has been the chief 
factor in reducing the value of the American 
currency; and 

Whereas, payment of the increased in
test required by the ever-increasing debt 
would impose an undue hardship on those 
with fixed incomes and those in lower in
come brackets; and 

Whereas, it is not in the best interest of 
either this or future generations to continue 
such a practice of deficit spending par
ticularly since this would possibly deplete 
our supply of national resources for future 
generations; and 

Whereas, by constantly increasing deficit 
financing the Federal Government has been 
allowed to allocate considerable funds to 
wasteful and in many instances nonbene
ficial public programs; and 

Whereas, by limiting the Federal Govern
ment to spend only the revenues that are 
estimated will be colected in a given fiscal 
year, except for certain specified emergen
cies, this could possibly recult in greater 
selectivity of Federal Government programs 
for the benefit of the public and which would 
depend upon the willingness of the public to 
pay additional taxes to finance such pro
grams, and 

Whereas, there is provision in Article V 
of the Constitution of the United States for 
amending the Constitution by the Congress, 
on the application of the legislatures of 
two-thirds (%) of the several states, calling 
a convention for proposing amendments 
which shall be valid to all intents and pur
poses when ratified by the legislatures of 
three-fourths (%) of the several states, or 
by conventions in three-fourths (%) 
thereof, as the one or the other mode of 
ratification may eb proposed by the Con
gress; 

Now Therefore, Be it Resolved by the 
House of Representatives of the State of 
Mississippi, the Senate Concurring Therein. 
That we do hereby, pursnant to Article V 
of the Constitution of the United States, 
make application to the Congress of the 
United States to call a convention of the 
several states for the prooosing of the fol
lowing amendment to the Constitution of 
the United States; 

"ARTICLE-

Section 1. Except as pro"vided in Section 
3, the Congress shall make no appropriation 
for any fiscal year if the resulting total of 
appropriations for such fis~al year would 
exceed the total revenues of the United 
States for such fiscal year. 

Section 2. There shall be no increase in 
the national debt and such debt, as it exists 
on the date on which this article is ratified, 
shall be repaid during the one-hundred-year 
period beginning with the first fiscal year 
which begins after the date on which this 
article is ratified. The rate of repayment shall 
be such that one-tenth (1/10) of such debt 
shall be reoaid during each ten-year interval 
of such one-hundred-year period. 

Section 3. In time of war or national emer
gency, as declared by the Congress, the ap
plication of Section 1 or Section 2 of this 
article, or both such sections, may be sus
pended by a concurrent resolution which 
has passed the Senate and the House of Rep
resentatives by an affirmative vote of three
fourths (3/ 4) of the authorized membership 
of each such house. Such suspension shall 
not be effective past the two-year term of 
the Congress which passes such resolution, 
and if war or an emergency continues to exist 
such suspension must be reenacted in the 
sam·e manner as provided herein. 

Section 4. This article shall aoply only 
with rest'ect to fiscal years' which begin more 
than six· (6) months after the date on which 
this article is ratified." 

Be it Further Resolved, That this applica
tion by the Legislature of the State of Mis
sissippi constitutes a continuing application 

' 
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in accordance with Article V of the Constitu
tion of the United States until at least two
t hirds (2/ 3) of the legislatures of the several 
states have made similar applications pur
suant to Article V, but if Congress proposes 
an amendment to the Constitution identical 
with that contained in this resolution before 
January 1, 1976, this application for a con
vention of the several states shall no longer 
be of any force or effect. 

Be it Further R esolve!!, That a dulv a t 
tested copy of this resolution be immediately 
transmitted to the l::lecl etar y of the oenat e 
of the United States, the Clerk of the House 
of Representatives of the United States; to 
each member of the Congress from this state; 
and to each house of each state legislature in 
the United States. 

SENATE JOINT RESOLUTION No. 22 
(Nevada) 

Whereas, The national debt now amounts 
to hundreds of billions of dollars and is in
creasing enormously each year as federal ex
penditures grossly exceed federal revenues; 
and 

Whereas, Payment of the increased interest 
on this ever-expanding debt imposes a tre
mendous burden on the taxpayers of this 
country; and 

Whereas, Continuous deficit financing by 
the Federal Government supports inflation
ary conditions which adversely affect the 
national economy and all Americans, partic
ularly those persons with fixed or low income; 
and 

Whereas, Constantly increasing use of defi
cit financing has enabled the Federal Govern
ment to allocate considerable sums to pro
grams which in many instances have proved 
to be wasteful and nonbeneficial to the pub
lic; and 

Whereas, Limiting federal expenditures in 
each fiscal year to revenues available in that 
year, except during national emergencies, will 
result in greater selectivity of federal pro
grams for the benefit of the public; and 

Whereas, The annual federal budgets con
tinually reflect the unwillingness or inabilit y 
of both the legislative and executive branches 
of the Federal Government to balance the 
budget and demonst rate the necessit y for a 
constitutional restraint upon deficit financ
ing: and 

Whereas, Under article V of the Constitu
tion of the United States, the Congress is re
quired to call a convention for proposing 
amendments to the federal Constitution on 
the application of the legislatures of two
thirds of the several states; now, therefore, be 
it 

Resolved by the Senate and Assembly of 
the State of Nevada, j ointly, That, pursuant 
to article V of the Const itution of the United 
States, the legislature of the State of Nevada 
llen.by makes application to the Congress of 
the United States to call a convention for the 
pmpose of proposing an amendment to the 
United States Constitution which would re
quire that, in the absence of a national 
emergency, the total of the appropriation 
made by the Congress for each fiscal year 
may not exceed the total of the estimated 
federal revenues for that year; and be it fur
ther 

Resolved, That the legislature of the State 
of Nevada proposes that the legislatures of 
each of the several states apnly to t he Con
gress to call a constitutional convention for 
the exclusive purpose stated in this resolu
tion; and be it further 

Resolved, That this application by the 
legislature of the State of Nevada constitutes 
a continuing application in accordance with 
article V of the Constitution of the United 
States until at least two-thirds of the legis
latures of the several states have made 

similar apr lications, but if Congress proposes 
an amendment to the Constitution similar 
to that contained in this resolution before 
January 1, 1981, this application for a con
vention of the several states shall no longer 
be of any force ; and be it further 

Resolved, That a copy of this resolut ion be 
immediately transmit ted by the legislative 
counsel to the President of the Senate and 
the Speaker of the House of Representatives 
of the United Stat es, to each member of 
the Nevada congressional delegation and to 
the presiding officer of each house of t he 
legislatures of the several st ates ; and be it 
further 

Resolved, That this resolution shall become 
effective upon passage and approval. 

LEGISLATIVE RESOLUTION 106 

(Nebraska) 
Whereas, with each passing year this na

tion becomes more deeply in debt as it s 
expenditures grossly and repeatedly exceed 
available revenue, so that the public debt 
now exceeds hundreds of billions of dol
lars; and 

Whereas, the annual federal budget con
tinually demonstrates an unwillingness or 
inability of bot h the legislative and execu
ti!;re branches of the federal government to 
curtail spending to conform to available 
revenu e ; and 

Whereas, unified budgets do not reflect 
actual spending because of the exclusion 
of special outlays which are not included 
in the budget nor subject to the legal public 
debt limit; and 

Whereas, knowledgeable planning, fiscal 
prudence, and pla in good sense require that 
the budget reflect all federal spending and 
be in balance; and 

LEGISLATIVE JOURNAL 

Whereas, believing that fiscal irresponsi
bility at the federal level, with the inflation 
which res-ults from this policy, is the great
est threat which faces our nation, we firmly 
believe that constitut ional restraint is neces
sary to bring the fiscal discipline needed to 
restore financial responsibility; and 

Whereas, under article V of the Constitu
tion of the United States, amendments to 
the federal Constitution may be proposed 
by the Congress whenever two-thirds of both 
houses deem it necessary, or on the applica
tion of the Legislatures of two-thirds of the 
several states, the Congress shall call a con
s-titutional convention for the purpose of 
proposing amendments. We believe such ac
tion is vi tal. 

Nrw, Therefore, be it resolved by the mem
bers of the eighty-fourth legislature of Ne
braska, second session : 

1. That this body proposes to the Congress 
of the United States that procedures be in
stituted in the Congress to add a new article 
to the Constitution of the United States, 
and that the State of Nebraska requests the 
Congress to prepare and submit to the sev
eral states an amendment to the Constitu
tion of the United States, requiring in the 
absence of a national emergency that the 
total of all federal appropriations made by 
the Congress for any fiscal year may not ex
ceed the total of all estimated federal rev
enue for that fiscal year . 

2. That, alternatively, this Legislature 
makes application an d requests t hat the 
Congress of the United States call a consti 
tutional conven tion for the specific and ex
clusive purpose of propos-in g an amendment 
to the Const itution of the United States 
requiring in the absence of a nat ional emer
gency that the total of all federal appropria
tions made by the Congress for any fiscal 
year may not exceed the total of all esti
mated federal revenue for that fiscal year. 

3. That this Legislat ure also proposes that 
the Legislatures of each of the several s t a t es 
comprising the United States apply to t he 
Congress request ing the enactment of an 
appropr iate amendment to the federal Con
stitut ion; or requiring the Congress to call 
a constitutional con vention for proposing 
such an amendment to the federal Con
stitution. 

4. That t he Clerk of the Legislature trans
mit a copy of this resolution to the Pres-i
dent of the Sena te of the United States, the 
Speaker of the House of Representatives of 
the United States, each member of the Ne
braska Congressional delegation , the Secre
ta ries of State and t he Legislatures of each 
of the several states , and the Secretary of 
State for the State of Nebraska. 

Whereupon t he Pres.ident stated: "All pro
visions of law relative to procedure having 
been complied wit h , the quest ion is , 'Shall 
the resolution pass?' " 

SENATE JOINT RESOLUTION 

(New Mexico) 
Be i t resolved by t he legislature of the 

State of New Mexico : 
Whereas, with each passing year this na

tion becomes more deeply in debt as its ex
pendit ures gro~sly and repeatedly exceed 
available reven ues, so that the public debt 
now exceeds hundreds of billions of dollars; 
and 

Whereas, the annual federal budget con
t inually demonstrates an unwillingness or in
ability of both the legislative and executive 
branches of the federal government to curtail 
spending to conform to available revenues; 
and 

Whereas, unified budgets do not reflect ac
tual spending because of the exclusion of 
special outlays which are not included in the 
budget nor subject to the legal public debt 
limit; and 

Whereas, knowledgeable planning, fiscal 
prudence and plain good sense require that 
the budget reflect all federal spending and 
be in balance; and 

Whereas, believing that fiscal irresponsi
bility at the federal level , with the inflation 
which r esults from this policy, is the greatest 
threat which faces our n ation, we firmly be
lieve that ccn <o titut ional restraint is neces
sary to bring the fiscal discipline needed to 
restore financial responsibility; and 

Whereas, under article 5 of the constitution 
of the United States, amendments to the fed
eral constitut ion may be proposed by the 
Congress whenever two-t hirds of both houses 
deem it necessary, or on the application of 
the legislatures of two-thirds of the several 
states, the Congress shall call a constitu
tional convention for the purpose of propos
ing amendments; we believe such action 
vital; 

Now, therefore, be it resolved by the legis
lature, of the State of New Mexico that this 
body proposes to the congress of the United 
States that procedures be instituted in the 
congress to add a new article to the constitu
tion of the United States, and that the legis
lature of the state of New Mexico requests 
the congress to prepare and submit to the 
several states an amendment to the constitu
tion of the United States, requiring in the 
absence of a national emergency that the 
total of all federal appropriations made by 
the congress for any fiscal year may not 
exceed the total of all estima ted federal reve
nues for that fiscal year; and 

Be it further resolved t hat, alternatively, 
this body makes applica tion and requests 
that t h e con gress of the United St ates call 
a constitutional convention for t h e specific 
and exclusive purpo:e of proposing an amend
ment to the constitution requiring in the 
absence of a national emergency that the 
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total of aU federal appropriations made by 
the congress for any fiscal year may not 
exceed the total of all estimated federal 
revenues for that fiscal year; and 

Be it further resolved that this body also 
proposes that the legislatures of each of the 
several states comprising the United States 
apply to the Congress requesting the enact
ment of an appropriate amendment to the 
federal constitution; or requiring the con
gress to call a constitutional convention for 
proposing such an amendment to the federal 
constitution; and 

Be it further resolved that copies of this 
resolution be sent by the secretary of state to 
the members of New Mexico's delegation to 
the Congress of the United States; and 

Be it further resolved that the secretary of 
state of this state is directed to send copies 
of this joint resolution to the secretary of 
state and presiding officers of both houses of 
the legislature of each of the other states in 
the union, the clerk of the United States 
house of representatives, Washington, D. C. 
and the secretary of the United States Sen
ate, Washington, D. C. 

SENATE CONCURRENT RESOLUTION No. 4018 
(North Dakota) 

Be it resolved by the Senate of the State 
of North Dakota, the House of Represent
atives concurring therein: 

That we respectfully propose an amend
ment to the Constitution of the United 
States and call upon the people of the sev
eral states for a convention for such purpose 
as provided by Article V of the Constitution, 
the proposed Article providing as follows: 

ARTICLE-

Section 1. The president shall submit, at 
the beginning of each new Congress. an an
nual budget for the ensuing fiscal year set
ting forth in detail the total proposed ex
penditures and the total estimated revenue 
of the Federal Government from sources 
other than borrowing. The president may set 
new revenue estimates from time to time. 
Expenditures for each two-year period shall 
not exceed the estimated revenue except in 
time of war or a national emergency de
clared by the Congress. The provisions of this 
Article shall not apply to the refinancing of 
the national debt; and 

Be it further resolved, that copies of this 
resolution be forwarded by the Secretary of 
State to the legislatures of the several states. 

HOUSE JOINT RESOLUTION No. 1049 
(OKLAHOMA) 

Whereas, with each passing year this na
tion becomes more deeply in debt as its 
expenditures grossly and repeatedly exceed 
available revenues. so that the public debt 
now exceeds hundreds of billions of dollars. 

Whereas, the annual federal budget con
tinually demonstrates an unwillingness or 
inability of both the legislative and execu
tive branches of the federal government 
to curtail spending to conform to available 
revenues that the total of all federal ap
propriations made by the Congress for any 
fiscal year may not exceed the total of all 
estimated federal revenues for that fiscal 
year. 

Section 3. That this Body also proposes 
that the legislatures of each of the several 
states comprising the United States apply 
to the Congress requesting the enactment 
of an appropriate amendment to the Fed
eral Constitution: or requiring the Congress 
to call a constitutional convention for pro
posing such an amendment to the Federal 
Constitution. 

Section 4. That copies of this Re"olution 
shall be sent by the Secretary of State to 
our members of Congress. 

Section 5. That the Secretary of State of 
this state is directed to send conies of this 
Joint Resolution to the Secretary of .State 
and presiding officers of both Houses of the 
Legislature, the Congress and of each of the 
other States in the Union. 

Whereas, unified budgets do not reflect 
actual spending because of the exclusion of 
special outlays which are not included in 
the budget nor subject to the legal public 
debt limit. 

Whereas, knowledgeable planning. fiscal 
prudence and plain good sense require that 
the budget reflect all federal spending and 
be in balance. 

Whereas, believing that fiscal irresponsi
bility at the federal level, with the inflation 
which results from this policy, is the greatest 
thre::~.t which faces our nation, we firmly 
believe that constitutional restraint is neces
sary to bring the fiscal dicipline needed to 
restore financial responsibility. 

Whereas, under Article V of the Constitu
tion of the United States, amendments to the 
Federal Constitution may be proposed by the 
Congress whenever two-thirds of both Houses 
deem it necessary, or on the application of 
the legislatures of two-thirds of the several 
states that the Congress shall call a con
stitutional convention for the purpose of 
proposing amendments. We believe such ac
tion vital. 

Now, therefore, be it resolved by the House 
of Representatives and the Senate of the 
2nd session of the 35th Oklahoma legisla
ture: 

Section 1. That this bod.y proposes to the 
Congress of the United States that proce
dures be instituted in the Congress to add a 
new Article to the Constitution of the 
United States, and that the Legislature of 
the State of Oklahoma makes application 
and requests the Congress to prep::~.re and 
submit to the several states an amendment 
to the Constitution of the United States, re .. 
quiring in the absence of a national emer
gency that the total of all federal appropria
tions made by the Congress for any fiscal 
year may not exceed the total of all esti
mated federal revenues for that fiscal year. 

Section 2. That alternatively, this Body 
requests that the Congress of the United 
States call a constitutional convention for 
the specific and exclusive pur_pose of pro
posing an amendment to the Federal Con
stitution requiring in the absence of a na
tional emergency. 

SENATE JOINT MEMORIAL 2 
(Oregon) 

( 1) That this body respectfully petitions 
the Congress of the United States to call a 
convention for the specific and exclusive pur
pose of proposing an amendment to the Con
stitution of the United States to require a 
balanced federal budget and to make certain 
exceptions with respect thereto. 

(2) That this a_pplication by this body 
constitutes a continuing application in ac
cordance with Article V of the Constitution 
of the United States until at least two-thirds 
of the legislatures of the several states have 
made similar applications pursuant to Article 
V, but if Congre"s propo.,es an amendment 
to the Constitution identical in subject 
matter to that contained in this Joint Me
morial before January 1, 1979, this petition 
for a constitutional convention shall no 
longer be of any force or effect. 

(3) That this body propose that the legis
lative body of each of the several states com
prising the United States apply to the Con
gress of the United States requiring the Con
gress to call a constitutional convention for 
proposing an appropriate amendment to the 
Federal Constitution or requesting the en-

actment of such an amendment to be sub
mitted to the states for ratification. 

(4) That a copy of this memorial shall be 
transmitted to the President of the United 
States; to each member of the Oregon Con
gressional Delegation; to the presiding of
ficers of the Senate and House of Representa
tives of the United States of America; to each 
Governor of each state in the United States 
of America; and to the presiding officer of 
each legislative body in the United States 
of America. 

RESOLUTION No. 236 
(Pennsylvania) 

Whereas, Requesting appropriate action by 
the Congress, either acting by consent of 
two-thirds of both Houses or, upon the appli
cation of the Legislatures of two-thirds of 
the several states, calling a Constitutional 
Convention to propose an amendment to the 
Federal Constitution to require, with certain 
exceptions, that the total of all Federal ap
propriations may not exceed the total of all 
estimated Federal revenues in any fiscal 
year. 

Whereas, With each passing year this Na
tion becomes more deeply in debt as its 
expenditures grossly and repeatedly exceed 
available revenues, so that the public debt 
now exceeds hundreds of billions of dollars; 
and 

Whereas, The annual Federal budget con
tinually demonstrates an unwillingness or 
inability of both the legislative and execu
tive branches of the Federal Government to 
curtail spending to conform to available 
revenues; and 

Whereas, Unified budgets do not reflect 
actual spending because of the exclusion of 
special outlays which are not included in the 
budget nor subject to the legal public debt 
limit; and 

Whereas, Knowledgeable planning, fiscal 
prudence, and plain good sense require that 
the budget reflect all Federal spending and 
be in balance; and 

Whereas, Believing that fiscal irresponsi
bility at the Federal level, with the inflation 
which results from this policy, is the greatest 
threat which faces our Nation, we firmly 
believe that constitutional restraint is neces
sary to bring the fiscal discipline needed to 
restore financial responsibility; and 

Where•as, Under Article V of the Consti
tution of the United States, amendments to 
the Federal Constitution may be proposed by 
the Congress whenever two-thirds of both 
Houses deem it necessary, or on the appli
cation of the Legislatures of two-thirds of 
the several states the Congress shall call a 
Constitutional Convention for the purpose of 
proposing amendments. We believe some such 
action vital; therefore be it 

Re~olved (The Eenate concurring), That 
the General Assembly of the Commonwealth 
of Pennsylvania proposes to the Congress of 
the United States that procedures be insti
tuted in the Congress to add a new article to 
the Constitution of the United States, and 
that the General Assembly of the Common
wealth of Pennsylvania requests the Con
gress to prepare and submit to the several 
states an amendment to the Constitution of 
the United States, requiring in the absence of 
a national emergency that the total of all 
Federal appropriations made by the Con
gress for any fiscal year may not exceed the 
total of all estimated Federal revenues for 
that fiscal year; and be it further 

Resolved That, alternatively, the Gen
eral Assembly of the Commonwealth of Penn
sylvania makes application and requests that 
the Congress of the United States call a Con
stitutional Convention for the specific and 
exclusive purpose of proposing an amend
ment to the Federal Constitution requiring 
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in the absence of a national emergency that 
the total of all Federal appropriations made 
by the Congress for any fiscal year may not 
exceed the total of all estimc1ted Feder·al rev~ 
enues for that fiscal year; and be it further 

Resolved, That the General Assembly of 
the Commonwealth of Pennsylvania also pro
poses that the Legislatures of each of the 
several states comprising the United States 
apply to the Congress requesting the enact
ment of an appropriate amendment to the 
Federal Constitution; or requiring the Con
gress to call a Constitutional Convention for 
proposing such an ame.lui!,ent to tne r ·eti
eral Constitution; and be it further 

Resolved, That copies of this res ~lution be 
sent to the members of the Congress from 
Pennsylvania; and be it further 

Resolved, That the Chief Clerk of the 
House of Representatives send copies of this 
joint resolution to the Secretary of State 
and presiding officers of both Houses of the 
Legislature of each of the other states in the 
Union, the Cierk ot the Vn1led Sla-tes House 
of Representatives, Washington, D. C. and 
the Secretary of the United States Senate, 
Washington, D. C. 

CONCURRENT RESOLUTION No. S. 1024 
(South Carolina) 

Whereas, with each passing year this Na
tion becomes more deeply in debt as congres
sional expenditures grossly and repeatedly 
exceed available revenues so that the public 
debt now exceeds a half-trillion dollars; and 

Whereas, attempts to limit spending by 
means of the new congressional budget com
mittee procedures have proved fruitless; and 

Whereas, the annual Federal budget re
peatedly demonstrates an unwillingness or 
inab111ty of both the legislative and execu
tive branches of the Federal government to 
curtail spending to conform to available reve
nues; and 

Whereas, the proposed budget of five hun
dred billion dollars for fiscal year 1978-1979 
does not reflect total spending because of the 
excl"..lsion of special outlays which are not 
included in the budget nor subject to the 
legal public debt limit; and 

Whereas, believing that fiscal irresponsi
bility at the Federal level, with the resulting 
inflation and decline in the Nation's trading 
position is a growing and corrosive threat to 
our economy, to the well-being of our people, 
and to our representative democracy, that 
constitutional restraint is necessary to bring 
the fiscal discipline needed to reverse this 
trend. Now, therefore, 

Be it resolved by the Senate, the House 
of Representatives concurring: 

That Congress is reauested, pursuant to 
Article V of the United States Constitution, 
to call a constitutional convention for the 
specific and exclusive purpose of proposing 
an amendment to the Federal Constitution. 

Be it further resolved that the proposed 
new amendment read substantially as 
follows: 

"PROPOSED ARTICLE XXVII 

The total of all federal appropriations 
made by the Congress for any fiscal year 
shall not exceed the total of the estimated 
federal revenues for that fiscal year, exclud
ing any revenues derived from borrowing, 
and this prohibition extends to all federal 
appropriations and all estimated federal 
revenues, excluding any revenues derived 
from borrowing. The President in submitting 
budgetary requests and the Congress in en
acting appropriation bills shall comply with 
this article. 

The provisions of this article shall be sus
pended for one year upon the proclamation 
by the President of an unlimited national 
emergency. The suspension may be extended, 

but not for more than one year at any one 
time, if two-thirds of the membership of 
both Houses of Congress so determine by 
Joint Resolution." 

Be it further resolved that copies of this 
resolution be forwarded to the President of 
the United States, the President of the United 
States Senate, the Speaker of the United 
States House of Representatives and to each 
member of Congress from South Carolina. 

NO. 774 

An Act To Authurlze The Secretary Of 
State To Restore The Charter Of Plainview 
Rural Water Co., Inc. 

Be it enacted by the General Assembly of 
the State of South Carolina: 

Section 1. Charter may be restored.-Au
thority is hereby granted to the Secretary 
of State to restore the charter of Plainview 
Rural Water Co., Inc., upon the payment 
to the South Carolina Tax Commission of 
such taxes, penalties and interest as the 
commission shall find to be due. The Secre
tary of State shall note the reinstatement 
upon the record of the original charter. 

Section 2. Time effective.-This act shall 
take effect upon approval by the Governor. 

Became law without the signature of the 
Governor. 

NO. 775 

A Joint Resolution To Request Appropri
ate Action By The Congress Of The United 
States, On Its Own Action By Consent Of 
Two-Thirds Of Both Houses Or On The 
Application Of The Legislatures Of Two
Thirds Of The Several States. To Propo"e An 
Amendment To The Constitution Of The 
United States To Require That The Total 
Of All Federal Appropriations May Not Ex
ceed The Total Of All Estimated Federal 
Revenues In Any Fiscal Year, With Certain 
Exceptions. 

Whereas, with each passing year this na
tion becomes more deeply in debt as its ex
penditures grossly and repeatedly e.xceed 
available revenues so that the public debt 
now exceeds hundreds of billions of dollars· 
and ' 

Whereas, attempts to limit spending have 
resulted in strenuous objections that the 
responsibility for appropriations is the con
stitutional duty of the Con~resc;; and 

Whereas, the annual federal budget re
peatedly demonstrates an unwillingness or 
inability of both the legislative and execu
tive branches of the federal government to 
curtail spending to conform to available 
revenues; and · 

Whereas, the unified budget of over three 
hundred billion dollars for the current fiscal 
year does not reflect actual spending because 
of the exclusion of >pecial outlays which 
are not included in the budget nor subject 
to the legal public debt limit; and 

Whereas, knowledgeable planning and fis
cal prudence require that the budget reflect 
all federal spending and that the budget be 
in balance; and 

Whereas, believing that fiscal irresponsi
bility at the federal level, with the inflation 
which results from this policy, is the greatest 
threat which faces our nation, we firmly be
lieve that constitutional restraint is neces
sary to bring the fiscal discipline needed to 
reverse this trend; and 

Whereas, under Article V of the Constitu
tion of the United States, amer:dments to 
the federal constitution may be proposed by 
the Congress whenever two-thirds of both 
houses deem it necessary, or on the applica
tion of the legislatures of two-thirds of the 
several states, the Congress shall call a con
stitutional convention for the purpose of 
proposing amendments. Now, therefore, 

Be it enacted by the General Assembly of 
the State of South Carolina: 

Section 1. Amendment to U.S . Constitution 
proposed.-The General Assembly of South 
Carolina proposes to the Congress of the 
United States that procedures be instituted 
in the Congress to add o. new Article XXVII 
to the Constitution of the United States, 
and that the Congress prepare and submit 
to the several states an amendment to the 
Constitution of the United States requiring 
in the absence of a national emergency that 
the total of all federal appropriations made 
by the Congress for any fiscal year may not 
exceed the total of the estimated federal 
revenues, excluding any revenues derived 
from borrowing, for that fiscal year. 

The General Assembly further and alter
natively requests that the Congress of the 
United States call a constitutional conven
tion for the specific and exclusive purpose of 
proposing such an amendment to the federal 
constitution, to be a new Article XXVII. 

The General Assembly also proposes that 
the legislatures of each of the several states 
comprising the United States apply to the 
Congress requiring it to call a constitu
tional convention for proposing such an 
amendment to the federal constitution, to be 
a new Article XXVII, which shall read sub
stantially as follows: 

"ARTICLE XXVII 

The total of all federal appropriations 
made by the Congress for any fiscal year may 
not exceed the total of the estimated federal 
revenues for that fiscal year, excluding any 
revenues derived from borrowing, and this 
prohibition extends to all federal appropria
tions and all estimated federal revenues, ex
cluding any revenues derived from borrow
ing. The President in submitting budgetary 
requests and the Congress in enacting appro
priation bills shall comply with this article. 
If the President proclaims a national emer
gency, suspending the requirement that the 
total of all federal appropriations not exceed 
the total estimated federal revenues for a 
fiscal year, excluding any revenues derived 
from borrowing, and two-thirds of all mem
bers elected to each house of the Congress 
so determine by joint resolution, the total of 
all federal appropriations may exceed the 
total estimated federal revenues for that 
fiscal year." 

Section 2. Copies to certain persons.-The 
Secretary of State is directed to forward cop
ies of this resolution bearing the Great Seal 
of the State to the following persons: The 
President and Vice President of the United 
States, the Speaker of the United States 
House of Representatives and each member 
of the South Carolina Congressional Delega
tion in Washington, D.C. 

Section 3. Time effective.-This act shall 
take effect upon approval by the Governor. 

HOUSE JOINT RESOLUTION No. 22 
(Tennessee) 

Whereas, each year this nation becomes 
more deeply in debt as its expenditures 
grossly and repeatedly exceed available rev
enues so that the legal public debt limit has 
exceeded 437 billion dollars; and 

Whereas, attempts to limit spending, in
cluding impoundment of funds by the Presi
dent of the United States, have resulted in 
strenuous objections that the responsibility 
for appropriations is the constitutional duty 
of the Congress; and 

Whereas, nonetheless, the annual budget 
repeatedly demonstrates an unwillingness or 
inability to curtail spending to conform to 
available revenues; and 

Whereas, the federal budget never reflects 
actual spending because of tbe exclusion of 
special outlays which are neither included 
in the budget nor subject to the legal public 
debt limit; and 
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Whereas, knowledgeable planning requires 

that the budget reflect all federal spending 
and that the bud!!et be in balance and 

Whereas, believing that fiscal irresponsibil
ity at the federal level, with the inflation 
which results from this policy, is the greatest 
threat which faces our nation, we firmly be
lieve that a constitutional restraint is neces
sary to bring the fiscal disciplines needed to 
reverse this trend; now, thercforP 

Be it resolved by the House of Representa
tives of the Ninetieth General Assembly of 
the Stat e of Tennessee, the Senate concur
ring, That pursuant to Article V of the Con
stit ution of the United States, application 
is hereby made to the United States Congress 
to call a convention for the purpose of con
sidering and proposing an amendment to the 
Constitution of the United States to require 
that, in the absence of a national emergency, 
the total of all federal appropriations made 
by the Congress for any fiscal year may not 
exceed the tot al of the estimated federal 
revenues for that fiscal year, such amend
ment to read substantially as follows: 

The total of all federal appropriations 
made by the Congress for any fiscal year 
may not exceed the tot al of the estimated 
federal revenues for that fiscal year; and 
this prohibition extends to all federal ap
propriations and all estimated federal reve
nues without exception. The President in 
submitting budgetary requests and the Con
gress in enacting appropriation bills shall 
comply with this article . If the President 
proclaims a national emergency, suspending 
the requirement that the total of all fed
eral appropriations not exceed t he total esti
mated federal revenues for a fiscal year , and 
two-thirds ( % ) of all members elected to 
each house of the Congress so determine by 
joint resolution, the total of all federal ap
propriations may exceed the total estimated 
federal revenues for that fiscal year. 

Be it further resolved , That this applica
tion shall constitute a continuing applica
tion for such convention under Article V 
of the Constitution of the Unit ed States un
til the legislatures of two-thirds (% ) of the 
several states shall have made like applica
tions and such convention shall have been 
called and held in conformity therewith, un
less the Congress itself proposes such amend
ment within the time and the manner herein 
provided. 

Be it further resolved, That proposal of 
such amendment by the Congress and its 
submission for ratification to the legisla
tures of the several states substantially in 
the form of the article hereinabove specifi
cally set for t h, at any t ime prior to sixty 
(60) days after the legislatures of two
thirds (%) of the several states shall have 
made application for such convention, shall 
render such convention unllece ~sary and the 
same shall not be held. Otherwise, such con
vention shall be called and held in conform
ity with such applications. 

Be it further resolved, That as this ap
plication under Article V of the Constitu
tion of the United States is the exercise of 
a fundamental power of the sovereign states 
under the Constitution of the United States, 
it is requested that receipt of this applica
tion by the Senate and the House of Rep
resentatives of the Congress of the United 
States be officially noted and duly entered 
upon their respective records, and that the 
full context of this resolution be published 
in the official publication of both the Senate 
and the House of Representatives of the 
Congress. 

Be it further resolved, That certified copies 
of this Resolution be transmitted forthwith 
to the Senate and the House of Representa
tives of the Congress of the United States, 
to each Senator and Representative in Con-

gress from this state, and to each house of 
the legislature and to the Secretary of State 
of each of the several states. 

HOUSE CONCURRENT RESOLUTION NO. 13 
(Texas) 

Whereas , The overwhelming endorsement 
by California voters of Proposition 13 has 
spurred a nationwide taxpayer's revolt 
against high taxes and excessive government 
spending; and 

Whereas, While numerous local govern
ments and states, including Texas, are sin
cerely responding to citizen demands for tax 
limitations coupled with responsible spend
ing, the federal government, where budget 
restraint is most needed, has reacted to the 
message of Proposition 13 in a halfhearted 
and disappointing manner; and 

Whereas, The federal budget is increasing 
at an alarming rate, several times that of 
inflation, as seen by a 140 percent increase 
since 1970; and 

Whereas, The federal government through 
many years of deficit spending has incurred 
a national debt of astronomical and danger
ous proportions; the gross national debt is 
currently estimated to be almost $800 bil
lion, over twice the figure for 1962 and about 
40 percent of the nation's gross national 
product; and 

Whereas, Statutorily imposed "permanent'' 
debt ceilings, repeatedly raised by Congress, 
have proved to be no impediment to the 
monstrous growth of the national debt; this 
disgraceful legacy for future generations has 
swollen by $177 billion over the past three 
years and has fostered an interest payment 
of $50 billion for this year; and 

Whereas, Persistent deficit financing is a 
major factor contributing to income-robbing 
inflation , high interest rate3, and an un
stable , unpredictable economy, and results 
in the funding of government programs of 
questionable benefit and need; and 

Whereas, Texas' enviable financial position 
among state governments is largely due to 
its "pay-as-you-go" constitutional provision 
restricting deficit spending by the legisla
ture; and 

Whereas, During the 1977 regular session, 
this legislature adopted House Concurrent 
Resolution No. 31 memorializing congress to 
initiate a constitutional amendment that 
would similarly prevent deficit spending and 
therefore halt the growth of the national 
debt , the greatest threat .to this nation's 
future well-being; now, therefore, be it 

Resolved by the House of Representatives 
of the State of Texas, the Senate concurring, 
That the 65th Legislature, 2nd Called Session, 
hereby reaffirm the provisions of House Con
current Resolution No. 31 calling for an 
amendment to the United States Constitu
tion requiring a balanced annual federal 
budget and hereby request the Texas con
gressional delegation to sponsor this vital 
amendment: and. be it further 

Resolved, That this amendment require 
the achievement of a balanced budget within 
a reasonable period after adoption and es
tablish a procedure for amortizing the na
tional debt; and, be it further 

Resolved, That the Governor of Texas be 
hereby requested to actively seek the spon
sorship of the amendment by the Texas con
gressional delegation and to use the finan
cial resources of his office to promote sup
port for the amendment; and, be it further 

Resolved, That the governor, lieutenant 
governor, and speaker of the house be hereby 
requested to contact government leaders of 
other states to solicit and encourage sup
port for the amendment; and, be it further 

Resolved, That the lieutenant governor 
and speaker of the house be authorized to 

designate separate or joint committees or 
individual legislators to represent them and 
the state in this endeavor and that reason
abe expenses incurred by them or their 
designees in efforts to initiate the amend
ment be paid from the contingent expense 
fund of the appropriate house; and, be it 
further 

Resolved, That official copies of this reso
lution be prepared and forwarded to the 
President of the United States, to the Presi
dent of the Senate and the Speaker of the 
House of Representatives of the United 
States Congress, and to all members of the 
Texas delegation to the congress with the 
reque3t that this resolution be officially en
tered in the Congressional Record as a 
memorial to the Congress of the United 
States of America. 

SENATE JOINT RESOLUTION No. 36 
(Virginia) 

Whereas, with each passing year this Na
tion becomes more deeply in debt as its ex
pend! tures grossly and repeatedly exceed 
availa.ble revenues, so that the public debt 
now exceeds hundreds of billions of dollars; 
and 

Whereas, the annual Federal budget con
tinually demonstrates an unwillingness or 
inability of both the legislative and execu
tive branches of the Federal government to 
curtail spending to conform to available 
revenues; and 

Whereas, unified budgets do not reflect ac
tual spending because of the exclusion of 
special outlays which are not included in 
the budget nor subject to the legal public 
debt limit; and 

Whereas, knowledgeable planning, fiscal 
prudence, and plain good sense require that 
the budget reflect all Federal spending and, 
be in balance: and 

Whereas, believing that fiscal irresponsi
bility at the federal level , with the inflation 
which results from this policy, is the great
est threat which faces our Nation, we firmly 
believe that constitutional restraint is neces
sary to bring the fiscal discipline needed to 
restore financial responsibility; and 

Whereas, under Article V of the Constitu
tion of the United States, amendments to 
the Federal Constitution may be proposed by 
the Congress whenever two-thirds of both 
Houses deem it necessary, or on the applica
tion of the legislatures of two-thirds of the 
several states the Congress shall call a con
stitutional convention for the purpose of 
proposing amendments; and 

Whereas, we believe such action vital; 
now, therefore. be it 

Resolved by the Senate of Virginia, the 
House of Delegates concurring, That the 
General Assembly of Virginia proposes to the 
Congress of the United States that proce
dures be instituted in the Congress to add a 
new Article to the Constitution of the United 
States, and that this Body hereby requests 
the Congress to prepare and submit to the 
several states an amendment to the Con
stitution of the United States, requiring in 
the absence of a national emergency that the 
total of all Federal appropriations made by 
the Congress for any fiscal year may not 
exceed the total of all estimated Federal 
revenues for that fiscal y'\ar; and, be it 

Resolved further, That, ~Vternatively, this 
Body makes application and requests that 
the Congress of the United States call a 
constitutional convention for the specific 
and exclusive purpose of proposing an 
amendment to the Federal Constitution re
quiring in the absence of a national emer
gency that the total of all Federal appropria
tions made by the Congress for any fiscal 
year may not exceed the total of all estl-
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mated Federal revenues for that fiscal year; 
and, be it 

Resolved further, That this Body also pro
poses that the legislature of each of the 
several states comprising the United States 
apply to the Congress requesting the enact
ment of an appropriate amendment to the 
Federal Constitution; or requiring the Con
gress to call a constitutional convention for 
proposing such an amendment t o the Fed
eral Constitution; and, be it 

Resolved finally, That copies of this reso
lution be presented forthwith to the Presi
dent of the Senate and the Speaker of the 
House of Representatives, to each of the 
Senators and Representatives from Virginia 
and to the legislatures of eacil of the several 
states, attesting the adoption of this resolu
tion. 

ENROLLED JOINT RESOLUTION No. 1 
(Wyoming) 

A joint resolution requesting appropriate 
action by the Congress , on its own by consent 
of two-thirds of both Houses or on the ap
plication of the legislatures of two-thirds of 
the several states, to propose an amendment 
to the Federal Constitution to require that 
the total of all Federal appropriations may 
not exceed the total of all estimated Federal 
revenues in any fiscal year, with certain 
exceptions. 

Whereas, with each passing year this Na
tion becomes more deeply in debt as its ex
penditures grossly and repeatedly exceed 
available revenues so that the public debt 
now amounts to hundreds ol billions of 
dollars; and 

Whereas, attempts to limit spending, in
cluding impoundment of funds by the Presi
dent of the United States, have resulted in 
strenuous assertions that the responsibility 
for appropriations is the constitutional duty 
of the Congress; and 

Whereas, the annual Federal budget re
peatedly demonstrates t he unwillingness or 
inability of both the legislative and executive 
branches of the Federal government to cur
tail spending to conform to available reve
nues; and 

Whereas, the unified budget does not re
flect actual spending because of the exclu
sion of special outlays which are not in
cluded in the budget nor subject to the legal 
public debt limit; and 

Where·as , the U.S. News and World Report 
reported on February 25 , 1974, that of these 
nonbudgetary outlays in the amount of $15,-
600 ,000,000.00, the sum of $12 ,900 ,000,000 .00 
represents funding of essentially private 
agencies which provide special services to the 
Federal government; and 

Whereas, knowledgeable planning and fis
cal prudence require that the budget reflect 
all Federal spending and that the budget be 
in balance; and 

Whereas, believing that fiscal irresponsi
bility at the Federal level, with the infla
tion which results from this policy, is the 
greatest threat which faces our Nation, we 
firmly believe that constitutional restraint 
is necessary to bring the fiscal disciplines 
needed to reverse this trend; and 

Whereas, under Article V of the Consti
tution of the United States, amendments 
to the Federal Constitution may be proposed 
by the Congress whenever two-thirds of both 
Houses deem it necessary, or on the applica
tion of the legislatures of two-thirds of the 
several states the Congress shall call a consti
tutional convention for the purpose of pro
posing amendments; 

Now, therefore be it resolved by the legis
lature of the State of Wyoming, a majority 
of all members of the two Houses, voting 
separately, concurring herein: 

Section 1. That procedures be instituted 
in the Congress to add a new Article XXVII 
to the Constitution of the United States, 
and that Congress prepare and submit to 
the several states an amendment to the Con
stitution of the United States, requiring in 
the absence of a national emergency that the 
total of all Federal appropriations made by 
the Congress for any fiscal year may not ex
ceed the total of the estimated Federal reve
nues, excluding any revenues derived from 
borrowing, for that fiscal year; or 

Section 2. That the Congress of the United 
States call a constitutional convention for 
the specific and exclusive purpose of pro
posing such an amendment to the Federal 
Constitution, to be a new Article XXVII. 

Section 3. That the legislatures of each 
of the several states comprising the United 
States apply to the Congress requiring it to 
call a constitutional convention for propos
ing such an amendment to the Federal Con
stitution. to be a new Article XXVII. 

Section 4. That the proposed new Article 
XXVII (or whatever numeral may then be 
appropriate) read substantially as follows : 

PROPOSED ARTICLE XXVII 

"The total of all Federal appropriations 
made by the Congress for any fiscal year may 
not exceed the total of the estimated Fed
eral revenues for that fiscal year, excluding 
any revenues derived from borrowing; and 
this prohibition extends to all Federal ap
propriations and all estimated Federal rev
enues, excluding any revenues derived from 
borrowing. The President in submitting 
budgetary requests and the Congress in 
enacting appropriations bill shall com
ply with this Article. If the President 
proclaims a national emergency, suspend
ing the requirement that the total of 
all Federal appropriations not exceed the 
total estimated Federal revenues for a fiscal 
year, excluding any revenues derived from 
borrowing, and two-thirds of all Members 
elected to each House of the Congress con
cur by Joint Resolution, the total of all 
Federal appropriations may exceed the total 
estimated Federal revenues for t hat fiscal 
year." 

Section 5. That copies of this Resolution be 
transmitted to the President of the United 
States, the chairmen of the Judiciary Com
mittees of both the Senate and House of 
Representatives, the chairman of the Joint 
Committee on Budget Control of t he Con
gress and to each member of the Wyoming 
Congressional delegation. 

Section 6. That copies of this Joint Resolu
tion be transmitted to the Secretary of 
State and to the presiding officers of both 
Houses of the Legislature of each of the 
other States in the Union, with the request 
that it be circulated among leaders in the 
Executive and Legislative branches of the 
several State governments; and with the 
further request that each of the other States 
in the Union join in requiring the Congress 
of the United States to call a constitutional 
convention for the purpose of initiating a 
proposal to amend the Constitution of the 
United States in substantially the form pro
posed in this Joint Resolution. 

ORDER OF BUSINESS-ROUTINE 
MORNING BUSINESS 

Mr. STEVENS addressed the Chair. 
Mr. ROBERT C. BYRD. Mr. President, 

I hesitate to interrupt the distinguished 
Senator, but the regular order is that 
two other Senators be recognized at this 

time. I know the Senator is not aware of 
that. 

The PRESIDING OFFICER. The Sen
ator is correct. 

Mr. ROBERT C. BYRD. Inasmuch as 
those Senators are not in the Chamber 
at this time. and in order not to prej
udice their orders, and at the same time 
to allow the distinguished acting Repub
lican leader to proceed, I ask unanimous 
consent that there now be a period for 
the transaction of routine morning busi
ness , with statements therein limited to 
5 minutes, awaiting the arrival of the 
two Senators for whom the orders previ
ously have been given. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. STEVENS. Mr. President, I thank 
my good friend, and I apologize. I was 
not aware of those orders. 

ENERGY AND THE PUBLIC LANDS 

Mr. STEVENS. Mr. President, the 
United States is facing another energy 
crisis. The Secretary of Energy has stat
ed that he is considering banning Sun
day gas sales as well as restricting com
muter parking and imposing emergency 
heating and cooling restrictions. It is 
clear that we must take steps to reduce 
our dependence on foreign oil or live with 
the continued threat of another Iran, 
another oil embargo, another catastro
phe. Yet, Federal policies are restricting 
and even prohibiting exploration for 
much needed mineral potential. These 
policies are threatening to cripple our 
Nation. 

The Federal Government owns over 
760 million acres of land-one-third of 
the United States. This land contains sig
nificant reserves of crude oil , natural gas, 
and other minerals. It is estimawd that 
the Federal Government is sitting on as 
much as 135 billion barrels of crude oil 
and gas liquids and almost 760 trillion 
cubic feet of natural gas. This is nearly 
four times the known current reserves 
of oil and gas in the United States. Yet 
almost nothing is being done to explore 
and develop this tremendous potential. 
In fact, more and more steps are being 
taken to block any exploration of these 
lands. 

Much of the Federal lands has been 
withdrawn by the Federal Government 
and is not available for any mineral po
tential. Secretary Andrus recently sug
gested that we terminate a program to 
gather information on the national stra
tegic petrolewn reserve until we "see if 
it is needed." What does it take before 
he realizes that it is needed? 

We must work toward a national pol
icy to improve our energy supply, not 
sabotage it. 

I ask unanimous consent that a mem
orandum recently compiled by the Inde
pendent Petroleum Association of Amer
ica on this subject be printed in the 
RECORD. 
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There being no objection, the memo

randum was ordered to be printed in the 
RECORD, as follows: 

ENERGY AND THE PUBLIC LANDS 

U.S. publlc lands are the last frontier for 
domestic oil exploration. They present the 
most promising opportunities t o expand our 
nation's domestic supplies of crude oil and 
natural gas. Yet, federal surface manage
ment policies are restricting and, in some 
cases, prohibiting any form of explorat ion. 
De facto and de jure withdrawals of public 
lands from the operation of the Mining Act 
of 1872, the Mineral Leasing Act of 1920 
and the Mining and Minerals Polley Act of 
1970 have occurred in haphazard and un
coordinated fashion with little thought 
given to future economic or energy impact. 
If there is any denominator for the federal 
government's actions with regard to public 
lands over the last decade , it is the exclusive 
concern for maintaining the works of nature 
inviolate while disparaging the efforts of 
man. 

MINERALS POTENTIAL IN PUBLIC LANDS 

The federal government owns over 760 
mlllion acres--one-third of the total land 
area of this country-as well as the mineral 
rights to an additional 63 mlllion acres. The 
largest federal landowners are the Bureau 
of Land Management (BLM) with 470 million 
acres (equivalent to Alaska, California, and 
Massachusetts combined) and the Forest 
Service with 187 million acres (equivalent 
to Texas and South Carolina combined) . 
They are followed by the Department of De
fense , 31 mlllion acres; Fish and Wildlife 
Service, 30 million acres; National Park 
Service, 25 million acres; Bureau of Reclama
tion, 7.6 million acres ; and Bureau of Indian 
Affairs, 5 million acres. In addition , t he fed
eral goverment controls some 559 million 
acres underlying territorial waters beyond 
state jurisdiction. 

These vast stretches of Federal land con
tain significant potential reserves of crude 
oil and natural gas and other critical min
erals. Dean W1lliam H . Dresher of t he Uni
versity of Arizona College of Mines estimat es 
that publicly owned lands contain 50 per
cent of all known en ergy resources includ
ing: 40 percent of the coal, 70 percent of 
the low-sulfur coal; 75 percent of the oil 
shale; 85 percent of the t ar sands; 15 per
cent of the developed oil r eserves; 33 percent 
of the estimated U.S . oil resource base; and 
43 percent of the estimated U.S . natu ral gas 
base. 

Studies of the U.S. Geological Survey indi
cate that this country has enough known 
and potential oil and natural gas resources 
to continue present levels of production for 
nearly 50 years. The low estimate suggests 
that, with improved technology and the right 
economic climate , the nation may have as 
many as 135 billion barrels of crude oil and 
gas liquids, and some 760 trlllion cubic feet 
of natural gas, almost four times the cur
rent proved reserves of oil and gas in the 
u.s. 

The Geological Survey and private oil and 
gas industry sources estimate that much of 
the nation's undiscovered oil and natural gas 
reserves lie in Alaska, the Rocky Mountains 
and on the Outer Continental Shelf (OCS). 
Ninety-six percent of the lands in Alaska, 46 
percent of the Rocky Mountain states (Idaho, 
Utah, Montana, Wyoming, Colorado, and New 
Mexico), and all of t he OCS beyond state 
jurisdiction are controlled by the federal gov
ernment. Thus, the management policies 
governing access and development of these 
resources is critical. 

In a recent statement before the American 
Association for the Advancement of Science, 

Charles 0. Masters of the U.S. Geological 
Survey stated that the U.S.G.S. was raising 
its estimate of undiscovered crude oil re
sources in the U.S. by 10 billion barrels, ac
cording to a January 6, 1979 Washington Post 
report. Eight new discoveries in the Western 
part of the Green River Basin provide data 
which supports an upward revision of the 
low estimate from 50 to 60 billion barrels of 
undiscovered crude oil. These new discoveries 
highlight the significance of the new frontier 
on public lands in the Rocky Mountain states 
as t he Green River Basin covers parts of 
Wyoming, Utah, Montana, and Colorado and 
is part of the Overt hrust Belt. The new dis
coveries have also raised the 1973 estimates 
of potential in that basin from 1.5 to 37 bil
lion barrels of oil, adding further support to 
government and industry claims that the 
Overthrust Belt may have greater potential 
than Prudhoe Bay in Alaska. 

The Rocky Mountain Oil and Gas Associa
tion estimates undiscovered recoverable hy
drocarbon resources of Forest Service RARE 
II tracts overlying the Overthrust Belt in 
Idaho, Montana, Utah and Wyoming to be 
from 4.5 to 25.9 billion barrels of crude oil 
and from 13.2 to 97.3 trillion cubic feet of 
natural gas. According to RMOGA, "this is 
equivalent to as much as 4.3 times the oil 
and gas estimated to be recoverable from the 
Atlantic Continental Shelf (0- 6 billion bar
rels of oil and 0-22 trillion cubic feet of 
natural gas ) , or up to eight times the amount 
of crude oil imported by the United States in 
1977 (3.2 billion barrels)." 

Only on e hundred nine million acres of 
public lands are under oil and gas lease at 
the present time. Of the 559 mlllion offshore 
acres controlled by the U.S., only a little more 
than 10 million, or less than 2 percent of the 
offshore acres has been leased for oil and gas 
exploration, according to the American Petro
leum Institute. Of the 3.2 million wells 
drllled t hrou ghout the world, some 2.4 mil
lion have been drilled in the mature produc
ing areas of the U.S. Extrapolate such a drill
ing density to Alaska, to the western areas 
where new discoveries have been made re
cently, and to other promising regions such 
as those on the public lands and the results 
could be phenomenal. 

However, according to "The Final Report 
of the Task Force on the Availab111ty of 
Federally-Owned Mineral Lands" (U.S. De
partment of Int erior, 1977, using 1974 data) 
312.5 million acres of federal lands were 
formally withdrawn and an additional 183 
million acres were governed by such severe 
restrictions as to constitute de facto with
drawals-as much as 73 percent of the U.S. 
public lands. 

CURRENT LAND MANAGEMENT POLICY 

The movement to withdraw more and 
more federal land has come about largely 
as a result of a lat ent awareness that U.S. 
borders are not limitless and her natural 
resources must be managed in a manner 
which will respect the natural environment 
as well as the economic environment of 
the nation. Thus, land managing agencies 
are mandated to protect and sustain every 
aspect of the natural environment under a 
plethora of piecemeal programs. The result is 
a collage of conflicting policies and proce
dures which lack priority identification and 
national perspective. For example, improv
ing the nation's energy supply situation is 
a top national priority. At the same time, 
conservation of public land has also been 
identified as a top environmental issue. It is 
this conflict which has seriously limited ac
cess to U.S. public lands for energy explora
tion and development. 

The emphasis on wilderness preservation 

has exacerbated the land withdrawal issue. 
During the past two years, the Forest Serv
ice withdraw sixty-three mlllion acres of 
national forest land for its RARE II studies; 
the Bureau of Land Management initiated 
a 15-year Wilderness Review; 123 mlllion 
acres were withdrawn from any development 
in Alaska while Congress debates the Alaska 
National Interest Lands Act; and countless 
individual wilderness and other limited ac
cess bills have passed in Congref:s. According 
to the U.S . Forest Service, the current wil
derr.ess sit uation is as follows: 

National wilderness preservation system 
Existing wilderness__ ____ ____ _ 1 19,013,305 
Endorsed and pending before 

Congress - ----------------- 2 23, 148,041 
Under review or estimated un-

der review ______ ___ ____ ____ 1 202,842, 863 

Total acres ____________ 245,004,209 
1 includes National Forests, National 

Parks, National Wildlife Refu ges, and Bu
reau of Land Management lands. 

2 includes National Forests, National Parks 
and National Wildlife Refuges. 

.1\11 o: these 245 ,004,209 acres are presently 
managed in a manner that wlll protect their 
wilderness characteristics; i.e ., they are not 
available for mineral resource development. 

The controversy is obvious in the debate 
over future use of Alaska lands. In proposed 
legislation which would limit access to 128 
million acres of land in Alaska, all of that 
acreage would be withdrawn from mineral 
entry while oil and gas leasing could occur 
on non-wilderness refuges subject to special 
procedures. Seventy percent of the lands 
rated highly favorable for minerals by the 
U.S. Bureau of Mines and three of the world 
class mineral discoveries in Alaska ident ified 
by the Stanford Research Institute are in
cluded in Wilderness areas and would t here
fore be off-limits to exploration and develop
ment or be so restrictively managed as to 
preclude development. Addit ion ally, the Arc
tic National Wildlife Range coastal plain 
would be designated Wilderness and subject 
to wilderness protection stipulations. 

EXISTING STATUTORY PROVISIONS 

The conflict between energy development 
and conservation crystalizes when one ex
amines the stat utory provisions for conduct
ing oil and gas operations on designated wil
derness areas. The Wilderness Act of 1964 
makes special provisions for exploration and 
development of minerals on "wilderness" 
areas, recognizing their important place in 
American productivity. The Act provides in 
part: 

" ... Nothing in t h is Act shall prevent 
within national forest wilderness areas any 
activity, including prospecting, for the pur
pose of gathering information about mineral 
or other resources , if such activity is carried 
on in a manner compatible with preservation 
of the wilderness environment ... 

"Notwithstanding any other provisions of 
this Act, until midnight December 31, 1983, 
the United States mining laws and all laws 
pertaining to m ineral leasing shall, to the 
same extent as applicable prior to the effec
tive date of this Act, extend to those national 
forest lands designated by this Act as 'wilder
ness areas'; subject, however, to such reason
able regulations governing ingress and egress 
as may be prescribed by the Secretary of Ag
riculture consistent with the use of the land 
for mineral location and development and 
exploration, drilling, and production .. . " 
(Sec. 4(d) (2) and (3)) 

Implicit in the language of the Act is a rec
ognition of the fact that mineral exploration 
and extraction can be conducted ln harmony 
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with the environment. Multiple use is not 
contrary to preservation of the natural en
vironment. Reasonable requirements for sur
face protection and restoration provide ade
quate safeguards and are consistent with the 
language of the Wilderness Act and the Fed
eral Land Polley and Management Act 
(FLPMA). 

The importance of mineral values in wil
derness areas as recognized by Congress in 
the Wilderness Act was later confirmed by 
FLPMA (sections 603 (a) and 603 (c) ) . Both 
acts require that minerals surveys be per
formed by the Geological Survey and Bureau 
of Mines, the results of such surveys to be 
reported to the President and Congress. 
FLPMA goes further by requiring such report 
to be completed prior to any wilderness des
ignation recommendations. It is significant 
that both acts which mandate wilderness 
studies include this recognition of mineral 
values. 

Furthermore, Section 4 (d) ( 3) of the Wil
derness Act provides that, with regard to wil
derness areas, regulations governing ingress 
and egress shall be: 

". . . consistent with the use of the land 
for mineral ... development and explora
tion, drilling, and production, and use of 
land for .. . facilities necessary in explor
ing, drilling, producing, and processing oper
ations, including where essential ... resto
ration as near as practicable of the surface 
of the land disturbed ... " (Emphasis added) 

The language is specific. Not only can oil 
and gas be discovered but produced as well. 
The legislators recognized not only that land 
disturbance is a necessary by-product of ex
ploration and production but also, more im
portantly, that the land can be restored with
out impairing wilderness suitability. The 
BLM's NTL-6 provides more than ample rec
lamation requirements. 

Our interpretation is consistent with lan
guage in section 603 (c) of FLPMA: ". . . the 
Secretary shall by regulation or otherwise 
take any action required to prevent unneces
sary or undue degradation of the lands ... " 
This language makes clear that some degra
dation of the lands will be necessary; other
wise there would be no need for regulation. 
Therefore, a "no surface occupancy" stipula
tion on a lease is an unwarranted and im
proper application of wilderness protection. 
Failure to issue new leases, and failure to 
grant or process applications for drilling per
mits are equally unacceptable. The pertinent 
language of section 603 (a) of FLPMA reads : 

" ... the Secretary shall continue to man
age such lands . . . so as not to impair the 
suitability of such areas for preservation as 
wilderness, subject, however, to the continua
tion of existing mining and grazing uses and 
mineral leasing in the manner and degree in 
which the same was being conducted on the 
date of approval of this Act." (Emphasis 
added) 
IMPLEMENTATION OF STATUTORY AUTHORITY 

In spite of the foregoing development pro
visions, land managing agencies have taken 
the position that mineral leasing is a use 
taking place on public lands rather than a 
legal entitlement by which a party would 
be allowed to conduct exploration and pro
duction operations on the land. To the con
trary, a lease is nothing if not a legal entitle
ment to use the land consistent with the 
purpose for which it was leased. An oil and 
gas lease is meaningless without the entitle
ment to access, drilling, and production. 

An example of agency restrictions can be 
found in the following quote taken from the 
recently published RARE II Final Environ
mental Statement: 

" ... Oil industry exploration proposals will 
be examined on a case-by-case, site-specific 
basis in full compliance with the National 
Environmental Policy Act . This means be
fore on-the-ground activities are permitted, 
environmental assessment reports will be 
made. Where proposed activities, individu
ally or cumulatively, would have major ef
fects on quality of the human environment, 
environmental impact statements will be pre
pared with full public involvement. Where 
environmental impacts are judged unaccept
able, the proposed activities will be dis
approved." 

This process continues the all too familiar 
scenario to oil and gas lessees: endless de
lays, litigation by environmentalists, prohib
itive operating costs, and increased bureau
cratic involvement in private enterprise , not 
to mention the obvious disincentive posed 
by no guarantee that production will be 
allowed once a discovery is made. It also 
provides a classic example of the conflicts 
which exist in the mandates of public land 
managing agencies. 

Commercial production of oil and gas and 
development drilling in National Forest non
wilderness and further planning areas as well 
as all BLM lands under study for wilderness 
characteristics will not be approved until 
land use allocation decisions and/ or land 
management plans have been completed. Un
der these conditions, it will take years to 
bring on any of the vast energy potential that 
lies beneath public lands. 

Until very recently, the chief concept which 
governed the management of public lands 
was "multiple use". Congress reaffirmed the 
multiple use philosophy in the Federal Land 
Policy and Management Act of 1976. How
ever, the Act's definition of "multiple use" 
has only further clouded the picture: 

"The term multiple use means the man
agement of public lands and their various 
resource values so that they are utilized in 
the combination that will best meet the 
present and future needs of the American 
people; making the most Judicious use of 
the land for some or all of these resources 
or related services over areas large enough to 
provide sufficient latitude for periodic ad
justment in use to conform to changing 
needs and conditions; the use of some land 
tor less than all of the resources ; a combina
tion of balanced and diverse resource uses 
that takes into account the long-term needs 
of future generations for renewable and non
renewable resources; including, but not 
limited to, recreation. range, timber, min
erals, watershed, wildlife and fish, and na
tural scenic, scientific and historical values; 
and harmonious and coordinated manage
ment of the various resources without per
manent impairment of the productivity of 
the land and the quality of the environment 
with consideration being given to the relative 
values of the resources and not necessarily 
to the combination of uses that will give the 
greatest economic return or the greatest ttnit 
output." (Emphasis added.) 

The term is defined in FLPMA is broad 
enough to cover any wish of federal land 
managing officials and can mean many things 
to persons with different backgrounds and 
interests. 

Implied but not stated in the definition 
of multiple use is the concept of "without 
conflict". Historically , it has meant simul
taneous occurrence of compatible uses or 
sequential occurrence of conflicting uses. An 
outstanding example is Avery Island in 
Louisiana which is simultaneously a bird 
sanctuary, salt mine, red pepper farm, and 
a producing oil and gas field. 

With perspective, the term "multiple use" 
as defined in FLPMA can be used to provide 
for the needs of our society. Without per
spective , it can be used to eliminate massive 
portions of public lands from broad public 
use. The latter is happening. 

CONCLUSION 

All current projections indicate that U.S. 
demand for imported petroleum will con
tinue to increase unless new domestic 
sources of petroleum are found and de
veloped . Federal lands (both onshore and 
offshore) are the areas of greatest potential 
for future domestic petroleum supplies. Our 
ability to develop those domestic supplies 
depends upon gaining access to these lands. 

Petroleum activities on federal lands-in 
addition to being necessary to expand 
domestic production-are in most instances 
temporary and can be conducted in a manner 
that is compatible with sensitive environ
mental areas. Exploration activity (both 
seismic and test drilling) involves minimal 
surface disturbance of the land over a fairly 
short period (a few days or weeks usually
a few years at most). Even in the event of a 
commercial discovery, the normal life of a 
field (25 to 30 years) is also a "temporary" 
intrusion on the land when considered in 
terms of an average lifetime and the press
ing need now for domestic energy supplies. 

Petroleum development as a "compatible 
use" has been fully documented even in the 
case of the most sensitive competing use
wildlife. Oil and gas activities on the Kenai 
Moose Range in Alaska and on various wild
life refuges along the coast of the Gulf of 
Mexico have shown that wildlife manage
ment and petroleum production can proceed 
together. In fact, the Wildlife Refuge Man
agement Act specifically states that oil and 
gas activities may proceed on wildlife ref
uges. 

The petroleum industry recognizes the 
need and the responsibility to conduct its 
operations in a manner that is environ
mentally sound. IPAA is anxious to work 
with the Federal government to bring about 
a process of operations which will satisfy 
that responsibility so that its members can 
get on with the business of finding and de
veloping new domestic energy supplies. 

SPECIAL ORDER 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Oklahoma CMr. BELLMON) is recognized 
for not to exceed 15 minutes. 

SENATE RESOLUTION 64-SUBMIS
SION OF A RESOLUTION RELA T
ING TO THE FUNCTIONING OF 
MARKET FORCES IN CRUDE OIL 
PRODUCTION AND CONSERVA
TION 

Mr. BELLMON submitted the follow
ing resolution, which was referred to the 
Committee on Energy and Natural He
sources: 

S. ·RES. 64 
Be it resolved that it is the Sense of the 

Senate that: 
"The President shall act to allow market 

forces to function in crude oil production 
and conservation". 

Whereas, Congress finds it in the best in-
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terest of all Americans, that U.S. energy 
resources be valued at their true replace
ment cost, as established by market forces; 

Whereas, the majority of the American 
people desire to be self-sufficient in produc
tion of energy insofar as that is possible; 

Whereas, the majority of the American 
people believe that energy is a non-renew
able natural resource which should not be 
wasted, and should be priced at the world 
market or true replacement cost; 

Whereas, our President has pledged his 
word, on our behalf, to allow the price of 
American oil to seek the world market price 
by 1981; 

Resolved, that it is the sense of the Senate 
that price controls on all categories of do
m estically produced American crude except 
crude "lower tier" shall be termin ated on 
J une 1, 1979. Further, resolved the President 
shall systematically remove all remaining 
controls over the following two years. 

Mr. BELLMON. Mr. President, I rise 
t o submit a sense of the Senate resolu
t ion dealing with the expiration of 
EPCA. 

Mr. President, I have some good news 
and some bad news. The good news is 
that mandatory price controls on Amer
ican crude oil production are due to ex
pire in May of this year. The bad news 
is that President Carter has the author
ity to extend or reimpose these controls 
and that great political pressures will be 
exerted on the President to get him to 
take this action. 

That pressure is for a bankrupt policy 
and one which I believe needs to be al
lowed to die an early death. 

There are those who want to keep 
these price controls on, but I believe that 
the majority of Americans do not want 
t he price controls continued and will 
view the expiration of these controls as 
a necessary step toward conservat ion and 
toward the expansion of production of 
domestic energy. 

In a recent Harris public opinion poll 
<released on January 8 of this year) 65 
percent of all Americans polled said 
they favored "deregulation of the price 
of all oil produced in the United States, 
if this would encourage development of 
more oil production here at home." 

The purpose of my statement this 
morning is to show that this would log
ically follow. 

There is no doubt that deregulation 
would encourage development of more 
oil production. I offer evidence that de
regulation would result in more oil pro
duction here at home just as it has with 
natural gas in the intrastate market. 
The point is so important that I intend 
to return to it in another later state
ment, wherein I hope to offer evidence 
from the real world that price incen
tives have brought forth increased pro
duction for both gas and oil. 

Once Congress and the administration 
is convinced of this fact, it should then 
be but a short step to the realization 
that the solution to our energy problems 
is to get the Government out of the way 
and let market forces begin to operate. 

In testimony this week officials of the 
Energy Department, Mr. Bardine and 
also Secretary Schlesinger, have taken 
the position that we should let the mar-

ket forces work, and to me this is a 
healthy sign that the administration 
has now begun to see the light. 

But, Mr. President, let me return to 
the Harris poll. 

There are two points of significance 
in what 65 percent of all Americans 
favor. The first is that they favor de
regulation of all domestic oil. Not just 
marginal wells. Not just new oil. Not just 
oil from enhanced recovery projects. 
They favor decontrol of all oil. That 
means that most Americans realize that 
we need to get more money to those who 
explore for, who find , and who produce 
energy in this country. Most Americans 
realize that we have an economic prob
lem far more than we have a limitation 
of resource problem. 

The second point is that most Ameri
cans realize that increased prices will 
probably result in increased production. 
In other words, they believe in the law 
of supply and demand. 

Increasingly Americans realize that 
price controls are a mistake. The pres
ent controls on domestic crude produc
tion came about as amendments to the 
Emergency Petroleum Allocation Act 
<EPAA) of 1973. If that act has any re
deeming feature, it is that it has shown 
a whole generation of Americans the in
evitable failure of such controls. Pro
duction falls off, wasteful overutilization 
continues, and the rate of imports rises. 
When foreign production slumps short
ages and sharp price increases follow. 

The situation we find ourselves in now, 
after the 40 months of controls, is worse 
than the situation we were trying to es
cape. Not only has domestic oil produc
tion declined, but imports have esca
lated at an even more rapid pace, as is 
illustrated in a table, which I wish to 
have printed in t he RECORD at this point. 

Mr. President, I ask unanimous con
sent that this table be printed in the 
RECORD. 

There being no objection, the table 
was ordered to be printed in the RECORD, 

as follows: 

TABLE I.-IMPORTED AND DOMESTIC CRUDE OIL, 1960-77 

[Thousands e>f barrels per day) 

United Per Per 
Year States barreJl OPEC barreJ2 

1960 _____ _______ 7, 035 $2.88 1, 315 $1. eo 1961_ ___ ___ ___ __ '7, 183 2. 89 1, 269 LEO 1962 ___ _________ 7, 332 2. 90 1, 265 1. !iO 
1963_- -- -------- 7, 542 2. 89 1, 284 1. 80 1964 ____ ___ _____ 7, 614 2. 88 1, 362 1. 80 1965 ___ ____ __ __ _ 7, 804 2. 86 1, 476 1. 80 
1966_ --- -------- 8, 295 2. 88 1, 472 1. 80 
1967--- - --- - -- -- 8, 811 2. 92 1, 259 1. 80 
1968_--- -- ------ 8, 660 2. 94 1, 303 1. 80 1969 __ __________ 8, 778 3.09 1, 334 1. 80 
1970_- ---------- 9,180 3.18 1, 334 1. 80 
1971_ - -- -- -- -- -- 9, 032 3. 39 1, 673 2. 29 
1972_ -- ------ - -- 8, 998 3. 39 2, 063 2. 48 1973 ___ ______ ___ 8, 784 3. 89 2, 993 5.04 
1974 __ -- -------- 8, 375 6. 87 3, 280 11.25 1975 ____ __ ____ __ 8, 007 7. 67 3, 601 12.38 1976 __ _____ _____ 7, 776 8.19 5, 066 11.50 1977 ___ __ ____ ___ 8, 217 8. 57 6, 156 12.70 

• U.S. domestic average price at wellhead, current dollars. 
2 Posted price of Saudt "marker" crude, current dollars. 

Source : Ener2y Information A2ency: Annual Report (1977). 

Mr. BELLMON. Mr. President, this 
table shows that OPEC crude oil imports 
went from what had been a relatively 
constant 1.3 million barrels a day nrior to 
1971 to about 7 million barrels a day by 
1977, and they are even higher today. 
In this same period of time, the OPEC 
crude oil price had gone up a factor of 
four. 

Since the collapse of oil production in 
Iran and the announced refusal of the 
Saudi Arabians to increase their pro
duction, Americans realize more than 
ever the dangerously exposed position 
of this Nation's oil supply. The politically 
inspired notion that the United States 
can have cheap, abundant, and depend
able energy is evaporating. 

Let me explain the apparent perverse
ness of a demand for OPEC that rises 
rapidly in the face of an even more rapid 
rise in price. The answer lies in the fact 
that all energy forms that compete with 
oil in the world market went up in price 
in concert with OPEC oil. But American 
oil was not allowed to go up in price, 
so the average price for oil in this coun
try was substantially less than the near
est alternative energy source. Demand 
for oil went up. No increased domestic 
production was forthcoming, so imports 
took up the slack. 

Mr. President, it was interesting to 
note in Secretary Schlesinger's testimony 
before the , Energy Committee yesterday 
the charts which he submitted that 
showed that in real dollars the price of 
crude oil is less now than it was back in 
1974. and the same thing is true with 
gasoline. 

So it is natural under these conditions 
when crude oil prices are not allowed to 
go up as the cost of production goes up 
that there would be less activity and also 
since gasoline prices have stayed con
stant that we would be continuing our 
wasteful overutilization of this product. 

It is worthwhile taking a look at how 
we came to have these cont:ols in the 
first place. After World War II, what we 
would now call "OPEC" oil began to be 
imported into this country. It was cheap 
oil. OPEC was practically giving it away 
and it could be sold in this country much 
cheaper that we could produce our own 
domestic fields. 

By 1955, we had instituted import con
trols on OPEC oil. The controls were 
designed to limit the amount of OPEC 
crude oil that could enter this country. 
The idea was to preserve a viable U.S. 
oil industry. It is fortun:.te for the coun
try that this policy was followed. Other
wise. the United States would now be at 
the complete mercy of a foreirn cartel. 

The import quotas worked in the sense 
that a relative constant volume of 1.3 
million barrels a day of OPEC oil was 
allowed to be importet: from the early 
1950's up until 1971. That amounted to 
about 17 percent of domestic production 
and allowed a price support of about $3 
a barrel, in 1955 dollars, for domestic oil. 

Then, in 1971, President Nixon im
posed wage and price con trois on virtu
ally everything. These other price con-
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trois were later lifted but the price con
trols on domestic oil production have 
never come off. 

As late as mid-October 1973, Saudi 
Arabia "marker" crude, which is to say 
the sweet light crude oil whose posted 
price serves as the basis for the price of 
all OPEC oil, was selling for $2 .32 a 
barrel. 

The price of Saudi ''marker" crude is 
posted in dollars, and I want to return 
later to the significance of that fact . But 
by the first of the year, the price of 
"marker" crude had gone from $2.32 a 
barrel to $10.83 a barrel. Congress 
quickly passed the Emergency Petroleum 
Allocation Act lat e in 1974 and late in 
1975 passed, and President Ford reluc
tantly signed into law, the Energy Policy 
and Conservation Act, known as EPCA. 
It was EPCA amending EP AA that gave 
us the price controls that are to expire in 
May of this year. 

The original price con trois imposed by 
President Nixon on everything in 1971 
were to stop inflation. When the EPAA 
controls on oil were imposed in 1974, in
flation was very high, and some econom
ists were afraid the shock of domestic oil 
going to the world market price would be 
too much for the economy. Inflation was 
still too high in 1975 when the EPCA 
controls were imposed, but the controls 
were designed to result in a gradual lift
ing of domestic oil prices to the world 
market price. 

But inflation continued at a high level 
and the dollar began to drop like a rock 
as well. It might even be said that be
cause inflation in this country continued 
at a high rate, the dollar began to drop. 
In any event, the OPEC price has been 
raised several times to compensate for 
the inflation and the fall in the dollar 
against more stable currencies <such as 
the Swiss franc ). 

As I said earlier, the price of market 
crude is set in dollars, and when the dol
lar falls, OPEC raises the price. 

We, now, import six times the amount 
of OPEC oil we were importing when 
President Nixon put the price controls 
on domestic oil and we are paying six 
times as much per barrel. We are 36 
times worse off when it comes to "bal
ance of payments." When you consider 
imported crude oil and imported refined 
products, we import as much as we pro
duce. 

The intent of the price controls con
tained in EPCA was to allow the average 
price of domestic crude to rise, over a 
period of 40 months, the world price. 
The rate of increase was limited to 10 
percent per year, unless the President 
could show that a faster increase would 
bring forth increased domestic produc
tion. 

But the OPEC .orice has been increased 
over those 40 months by a third because 
of inflation and the falling dollar. In 
1975 the OPEC price was $12 a barrel 
and 1.9 billion barrels of American crude 
would have sold at $12 a barrel-instead 
of $5-if controls had been lifted. Now, 
the OPEC price is $16 a barrel and 2.25 
billion barrels of American crude can be 

sold, if price controls are lifted now, at 
$16 a barrel, instead of $9. 

So we are no closer to deregulation 
today than we were when these price 
controls for phased deregulation were 
instituted. Now, the impact of this in
fusion of revenue into energy investment 
would have been and still will be signifi
cant so far as our future energy supplies 
from domestic resources are concerned. 

Those who want price controls ex
tended apparently take comfort from the 
figures of declining domestic production. 
If we leave controls on until 1981, they 
reason, there will not be any domestic 
production to lift the price controls from. 

They may take some comfort. It all 
causes me much discomfort. The eco
nomic jolt is still there to be felt because 
the OPEC price is higher. Production 
has declined in the Lower 48 States. In
flation has not been checked. We are 
importing several times more oil and 
paying several prices for it. How can 
anyone plead for more of this torture? 

And yet some do. They want to protect 
the Americn consumer, they say. And 
that is why the news that President Car
ter has the authority to extend or re
impose these controls may be bad news. 
Up to now he has shown far more con
cern, as President, for the price con
sumers pay than he has for the energy 
producers produce or fail to produce. Up 
to now, he would not acknowledge <much 
less confront) the real problem, which is 
lack of incentives for domestic energy 
production of all sorts. Perhaps the 
pending emergency from the decline in 
Iranian production plus changing con
sumer attitudes will cause a rethink·ng 
of the administration's position-at least 
I hope it will. 

President Carter did not impose the 
present price controls on American oil. 
Congress imposed them and President 
Ford reluctantly agreed to~ them. The 
price controls were supposed to be a kind 
of phased deregulation. (The same kind 
of phased deregulation that we have 
ill advisedly put on our domestic natural 
gas, but I will come back to that on 
another day) . A maximum increase of 
10 percent per year in the average price 
of domestic crude oil was allowed . 
However, the President could increase the 
price more if he could show that by so 
doing, it would result in increased pro
duction. 

It would have been and still is, easy to 
show that increased price would have re
sulted in increased domestic crude oil 
production. I ask unamious counsent to 
have printed in the RECORD, two tables, 
which can be used for this purpose. 

There being no objection, the tables 
were ordered to be printed in the REcORD, 
as follows: 

TABLE !I.-EXPLORATORY DOMESTIC GAS WELLS 

Number of 
producin~ 

Year wells 

1950_ -- - - -- ---- - ---- - ------- 431 
1955_-- - -------- ------ ------ 874 
1960___ ____ __ ___ ___ _________ 868 
1961____ __ __ ___ _____ __ ______ 813 

Cents oer 
MCFI 

11.2 
16.2 
19.8 
21.1 

Number of 
producing 

Year wells 

1962 _--- ---- -- ---- -- -------- 771 
1963 _- - - ---------------- ---- 664 
1964_ --- ---- --------- --- ---- 577 
1965_-- - --- ----------- ---- -- 515 
1966_ - - - --- - ------------ ---- 698 
1967------ -- ---------- ------ 532 
1968_--- -- --------- - --- --- -- 465 
1969_--- ----------------- -- - 616 
1970_-- - -------------------- 481 
197L ___ --------- - __ __ __ ___ _ 437 
1972_--- -------------- ------ 601 
1973_-- - -------------------- 900 
1974___ _____ ________________ 1, 195 
1975_ _________________ ______ 1,171 
1976 _- ------------------ ---- 1, 402 
1977 ________________________ 1, 477 

1 Price in 1972 dollars. 

Cents per 
MCFl 

21.3 
21.5 
20.6 
20.3 
19.8 
19. 6 
19. 1 
18.7 
19.2 
18.4 
18.0 

2 51.0 
80.0 

129. 0 
161.0 
183. 0 

2 After 1972, unregulated market weighted average price for 
new gas. 

Source : Energy 1 nformation Agency : Annual Report to Con
gress, 1977. 

TABLE II I.- INTERSTATE ADDITIONS (VERSUS) INTRASTATE 
ADDITIONS 

[Trillion cubic feet! 

Year Regulated Unregulated 

1966 _ ----------------------- 10.0 
1967- ----------------------- 9. 9 
1968 ________________________ 6. 4 
1969 - ----- ----- - --------;.- - -- 6. 2 
1970 _ --------- - - -- -------- - - 3. 5 
1971_ ------------- ---- ------ 2. 2 
1972_ ----------- ----- -- -- - -- 5. 0 
1973 _ --------------- -------- 1. 7 

m~= ======================= t; 
1976 - ----------------------- ------------ --
1977 ---------------------------------- ----

4. 8 
4. 9 
3. 4 
3. 4 
7. 8 
8. 9 
5. 7 
8. 4 
7. 3 
8. 7 
7. 5 

12. 0 

Sou rce: " Economics of Gas Deregulation," Natural Gas Supply 
Committee, 1977. 

Mr. BELLMON. In table II, there is a 
comparison of, what happened in the 
federally price controlled interstate nat
ural gas market, with what happened in 
the uncontrolled market. Until 1977, the 
Federal Power Commission held down 
the price that interstate pipelines could 
pay for gas. As a result of the general 
rise in the price of all energy that began 
in 1972-except for gas and crude oil un
der Federal price controls-interstate 
gas prices for new contracts began to 
rise. Exploratory footage for gas sur
passed oil, and nearly all drilling activity 
was for the unregulated, intrastate 
market, as can been seen in table III. 
American drilling for unregulated gas, 
and the finding of that gas, quickly 
tripled. Furthermore, throughout the 
1970's, additions to reserves have very 
nearly equaled production. In other 
words, the unregulated market is ap
proximately in balance, and prices have 
recently begun to ease, reflecting that 
balance. 

So, anyone who examines the recent 
history of exploratory drilling for un
regulated gas must conclude that higher 
prices have resulted in increased domes
tic production. President Carter could 
have increased the average price of do
mestic crude oil much more than the 10-
percent per year. And yet, he did not, 
and there are reports that he feels he 
must extend or reimpose EPCA price 
controls so as to further protect the con
sumer. For him to do so would be adding 
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the insult of perverse economics to the 
very real injury we have already suf
fered from these price controls. 

Now that an oil shortage confronts the 
country all Americans will suffer from 

these price controls and the reduced do
mestic production which has resulted. 

I ask unanimous consent to have 
printed in the RECORD a table showing 
the amounts of domestic crude oil pro-

duction-as a function of price-for the 
period of these price controls. 

There being no objection, the table was 
ordered to be printed in the RECORD, as 
follows: 

TABLE IV.-DOMESTIC 1 CRUDE PRODUCTION UNDER PRICE CONTROLS 

Year 

Lower tier (old) Upper tier (new) Stripper 

Million 
barrels per 

$ Per barrel2 year $ Per barreP 

Mill ion 
barrels per 

year ~ Per barre1 2 

Million 
barrels per 

year 

1971 _ -- --- ---- -- ------- -- --------------- - -- ----- ----- -- ---- ------- - --- - -- -- ----------------
1972_ --- - -- -- ----------- -- ---- --------------- ----- --- -- ---------------- -- -- ---------- --- ---
1973_ --- - ---- -- --------- - -- ------ ----- - --- - --- - -- ------ ----- - ---- - - -- -- ----- - --- - --- - - -----
1974---- --- ---- ------ -- - -------- - -- -------- ------- - -- -- -- ------- - -- -- - - ------------------ --
1975 _ -------- ------------- - ---- ---- ----- - -- ---- ---- -- -------- ------------- - --- --- -- --------
1976- ---- --- ----------------------------------- -- -- -- -- -- --------- - -- ---- ------------------
1977--- ---------------------------- -------------- -- ---- --- - ------- - ------- - ----------------
1978_ ------- -- ------- -- -------- --- --------- -------- -- -- -- -- -- -- --------- - ------------------

$3.39 
3. 39 
3. 79 
5. 03 
5. 03 
5. 13 
5. 19 
5. 45 

3, 454 -------------------- -- -- --- ----- ----- ---- - -- -- ------- - --
3, 446 -------------- --- -- --- --- --------- -- ------ ------ -- ---- --
2, 768 $6. 70 369 $6. 70 224 
2, 035 10. 13 793 10. 13 375 
1, 875 12. 03 734 12. 03 397 
1, 615 11.71 935 12. 16 419 
1, 371 11. 22 1, 078 13. 59 398 
1, 158 12. 08 1, 100 13. 95 437 

1 Alaskan production excluded. 
2 Current dollars. 

Mr. BELLMON. It can be shown that 
since 1973, these price controls have 
cost: 

Americans-as producers-$27 billion 
after taxes, royalty and dividend pay
ments for reinvestment. 

Americans-as taxpayers-$30 billion 
in taxes they should not have had to pay. 

That injury does not take into account 
the greatest injury in the long run; 
namely, the amount of energy supply 
that would have been found, or devel
oped, with that $27 billion. There is 
also the reduction in the deficit that 
$30 billion in taxes could have made, 
which in turn, would have slowed in
flation. But it is certain that, had no 
price controls been imposed, more en
ergy would have been produced in this 
country. 

It is difficult to estimate how much. It 
is sometimes a long interval between 
the time money is invested in new energy 
sources and the time production begins. 
However, if all that $27 billion had been 
invested in oil exploration and develop
ment, and if you can accept the OPEC 
posted price as being a measure of the 
true replacement cost of oil in this 
country, then the revenues denied our 
producers by these controls could have 
added more than 4.5 billion barrels of 
oil to our oil reserves. If you believe, 
as some do, that the OPEC price is ar
bitrary and is much higher than the 
true replacement costs, then much more 
oil would have been added to our re
serves by this reinvestment. 

At the current reserve-to-production 
ratio, we would be producing this year 
more than 600 million additional bar
rels of oil. At $15 a barrel, that increase 
in production would mean we would be 
handing almost $10 billion less to OPEC 
this year. Revenues · from that oil, 
coupled with the increased revenue from 
other decontrolled domestic production 
would mean that either Americans could 
pay almost $12 billion less in taxes, or 
we could reduce the deficit by that 
amount. 

There is one final point I want to make 
that I have not seen made elsewhere. 
There is a growing realization in this 
country about the importance to our 
system of capital formation. Even the 

Source: Data abstracted from DOE/EIA "Monthly Energy Review" . 

socialist economies now realize that their 
system cannot survive without capital 
formation. One of the most important 
assets many oil companies <and inde
pendent producers) have is their proven 
reserves. It is like money in the bank. 
They can borrow money on it. I saw the 
other day where the Securities and Ex
change Commission is going to make 
them publish the value of their oil and 
gas reserves in their annual report so 
investors will know how much the com
pany is worth. 

Right now, as a result of these price 
controls, all that oil in the ground that 
is classified as "old" or "lower tier" is 
only "worth" $5 a barrel. OPEC thinks 
that oil is worth more that $15 a barrel. 
Most of the world is in no position to 
argued with them. The value of that 
"old" oil, as an asset, would be tripled 
if we decontrolled oil prices. The borrow
ing power of domestic producers would 
increase enormously. And we have al
ready talked about what oil producers 
do with any revenue they can lay their 
hands on. They go out and find more 
energy. 

We have been wasting our oil. It is 
natural to do that with something the 
Federal Government says is not worth 
much. We have got to stop wasting it. 
We have got to get rid of these price con
trols. Even the Arabs hate to see us wast
ing our oil. The rest of the world holds to 
the view that the U.S. energy policy is 
irresponsible. The oil consuming nations 
have pleaded with us to end these con
trols. President Carter has promised 
Chancellor Schmidt that American oil 
would be priced at world market prices by 
1981. I propose to express the sense of 
the Senate that he keep that promise to 
our allies and friends. 

SPECIAL ORDER 
The PRESIDING OFFICER <Mr. 

HARRY F. BYRD, JR.) The Chair recog
nizes the Senator from Illinois <Mr. 
PERCY). 

REDUCING OIL GLUTTONY: AN 
AGENDA FOR THE 96TH CON
GRESS 
Mr. PERCY. Mr. President, I wish to 

commend my distinguished colleague 

from Oklahoma for his fine statement. 
I commend him on his analysis of oil 
pricing. Oil decontrol is one of the issues 
which I would like to address. 

Mr. President, habits are hard to 
break, and America's colossal craving for 
imported oil is no exception. For nearly 
a decade now, short-term shortages and 
warnings of imminent depletion have had 
only minor impact on consumption. 

Some experts predict that global de
mand for oil will outstrip supply by the 
mid-1980's, with economically debilitat
ing squeezes occurring at several points 
before then. Other experts show greater 
optimism, claiming that the aggressive 
development of non-OPEC oil will fore
stall the time of reckoning for a few 
decades. 

Even if new supplies of oil are discov
ered, can the United States reasonably 
expect to have reliable access to these 
resources? Recent events in Iran should 
cause us serious doubt. Political upheaval 
in that country has brought oil exports 
to a virtual standstill. With 7.6 percent 
of our oil imports coming from Iran, the 
consequences of a prolonged shutdown 
could be very damaging to the U.S. econ
omy. Secretary of Energy Schlesinger 
has warned that, if the shutdown per
sists for 3 months, gas rationing may be 
necessary. Just yesterday he warned this 
crisis could be greater than the crisis 
caused by the embargo of October 1973. 

A year ago, we did not anticipate this 
course of events. Today, we are equally 
unable to predict with assurance of ac
curacy what will happen next year in 
Saudi Arabia or Kuwait. Rapid moderni
zation has caused major social and po
litical turmoil in many oil-producing 
countries. Is it responsible for the United 
States to base its economic welfare on 
such uncertain grounds? I think not. 

Sudden disruptions in supply are one 
source of aggravation to American con
sumers. Major price hikes are another. 
OPEC's recent pricing decision will boost 
American gas prices by at least 2.5 cents 
per gallon, and will increase overall con
sumer prices by 0.4 percent in 1979. 

In recent years, rising world oil prices 
have far outstripped the general rate of 
in:tlation. The world market price for oil 
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has grown from $2 per barrel in 1973 to 
about $13.50 today-nearly a 700-percent 
leap during a time when the consumer 
price index has risen less than 50 per-· 
cent. Energy costs have thus cut deeper 
and deeper into family budgets. 

THE LIMITED PROSPECTS OF NEA 

Decisive action is clearly needed to 
protect the American people from future 
hardship. We must reduce our infla
tionary and unstable dependence on im
ported oil. 

The major purpose of the National 
Energy Act, passed by Congress last fall, 
was to cut our oil imports. This act, 
though praiseworthy, is no more than a 
beginning. As originally conceived, the 
National Energy Act was expected to 
stimulate savings of nearly 5 million bar
rels of oil per day by 1985. Today, the 
administration estimates that the act as 
passed will save little more than half 
that amount. 

Even taking NEA-induced savings into 
account, Secretary Schlesinger has pre
dicted that our 1985 imports will signifi
cantly exceed current levels. He estimates 
that we will require 9 to 10 million bar
rels of imported oil per day in 1985, com
pared with today's 8.5 million barrels. 

A CALL FOR ACTION 

The 96th Congress faces a considerable 
challenge. In the coming months, we 
must move ahead swiftly in adopting 
measures which will reduce oil imports, 
and not merely hold them near present 
levels. An ambitious but realistic goal 
would be to cut imports back to 6 million 
barrels per dav by 1985. A number of 
measures should be implemented in order 
to meet this goal. 

1 . DECONTROL OIL PRICES 

An effective program geared toward 
cutting oil imports should aim at reduc
ing overall demand for oil--domestic as 
well as imported. This reduction will not 
occur if domestic crude oil prices con
t inue to be kept artificially low by strin
gent price controls. "Old" domestic oil 
today sells at less than half the world 
market price for oil. 

No measure which raises the price of 
a major commodity such as oil will be 
readily embraced by the American peo
ple. American families today spend 10 to 
15 percent of their income on energy, and 
they understandably wish to avoid yet 
further energy-related encroachments 
on their already strained budgets. 

I fully appreciate these budgetary 
concerns. Nevertheless, I strongly believe 
that allowing domestic oil prices to re
flect this commodity's true value will 
serve our country's long-term interests. 
Somewhat highe:- prices today may free 
American consumers from much greater 
hardships imposed by oil scarcity tomor
row. 

In the next few years, price controls 
on domestic crude oil should be lifted. 
This decontrol must occur in a phased 
manner, to avoid placing a sudden, unfair 
burden on American family budgets. 

Decontrol should be accompanied by 
a windfall profits tax for a limited period 

of time. We need decontrol to provide 
consumers with accurate price signals 
as to the real value of oil. However, we 
also must recognize how difficult decon
trol is to achieve politically. We need a 
windfall profits tax as an inducement to 
win support for decontrol, and as a re
assurance to consumers that they will 
not be taken advantage of. 

My hope is that competition inside the 
energy field and between oil companies 
will be adequate to assure that we will 
have fair pricing after a period of re
adjustment. A windfall profits tax would, 
therefore, only be needed during this 
initial period. 

In addition to preventing excessive oil 
company profits, a windfall profits tax 
would raise much-needed revenues for 
the development of alternative energy 
technologies. Revenues from the tax 
should also provide assistance to lower
income families, who are hardest hit by 
rising fuel prices. 
2. ENCOURAGE CONSERVATION AND RENEWABLE 

RESOURCES 

Raising oil prices will only curb Amer
ica's oil appetite if we at the same time 
adopt strong measures to promote re
newable resource-based technologies and 
conservation strategies. 

Decades of lopsided subsidies have 
given oil an undeserved prominance and 
have crippled the market potential of al
ternative energy technologies. Since 
1918, oil producers and distributors have 
received a total of $77.2 billion in Federal 
assistance. This assistance has been pro
vided through depletion allowances, in
centives for new oil discovery, stripper 
well price incentives, subsidies for tank
ers and pipelines, and other mechanisms. 

Renewable resource technologies such 
as wind, solar, and biomass have quite a 
different history. Aside from large-scale 
hydroelectricity, these technologies have 
received a mere $1.5 billion in Federal 
support, mostly in the past 3 years. Con
servation strategies have encountered 
similar Federal indifference. 

The administration's solar domestic 
policy review claims that a major Fed
eral commitment to renewable resources 
could enable these technologies to pro
vide 20 percent of all U.S. energy demand 
by the year 2000. Other studies predict 
that conservation measures could cut 
overall energy demand by 40 percent or 
more. If the price of oil had not been 
kept artificially low through subsidies 
and controls, conservation measures and 
renewable resource strategies only now 
being considered would have been im
plemented years ago. 

3 . EMPHASIZE SMALL-SCALE TECHNOLOGY 

Within the co:nservation;renewables 
field, there are two areas which I 
feel warrant particular Federal action. 
Small-scale technology development is 
one area. State and local energy pro
gra:ming is another. The Department 
of Energy has yet to implement well
coordinated programs in these areas. 

Potential applications of small-scale 
energy technologies abound. Manure 

from a single dairy farm can produce 
significant amounts of heat from meth
ane. An array of moderately sized wind
mills can meet a small community's elec
trical needs. On a household scale, solar 
collectors have already begun to provide 
space and water heat to tens of thou
sands of Americ·an families. 

Those who doubt that small-scale 
technologies can make a meaningful 
contribution to our Nation's energy needs 
should take another look. Small-scale 
hydroelectricity is a good example. 
America has hundreds of small rivers 
which cannot support large-scale hydro
electric projects, but would be ideal set
tings for low-head generators. The Army 
Corps of Engineers recently calculated 
that installation of generating equip
ment at existing dams could save 727,000 
barrels of oil per day-nearly one-tenth 
of our current demand for imported oil. 

In addition to yielding enormous 
amounts of energy, small-scale tech
nologies can be sensitive to the particular 
social needs, economic conditions, and 
political factors in individual communi
ties or regions. Often requiring only mod
est amounts of capital, they enable indi
vidual households and communities to 
build their own energy bases. This self
sufficiency will help to strengthen family 
budgets, revive local economies, and free 
our Nation from the economic drain and 
political strain of foreign oil dependence. 

Last spring, I introduced the Small 
Scale Energy Technology Programs Re
organization Act. This bill instructed 
the Department of Energy to create an 
Office of Small Scale Technology, to give 
these technologies a solid institutional 
base within the Department of Energy. I 
am happy to report that this office was 
established within the Department's 
Conservation and Solar Applications Di
vision last month. 

In the coming weeks, I will be working 
closely with Assistant Secretary Omi 
Walden, to insure that the Office of Small 
Scale Technology will receive broad pro
gram authority and high visibility. In ad
dition to supporting R. & D. efforts, the 
Office should help to develop markets for 
proven small-scale technologies, and it 
should push for the removal of institu
tional barriers to small-scale technology 
development. The Office should also es
tablish effective linkages with compa
rable programs in other Federal agencies. 

4. STRENGTHEN STATE AND LOCAL PLANNING 

State and local planning should be 
central elements in our national energy 
policy. Through building regulations, 
zoning codes, procurement guidellnes, 
transportation policies, loan programs, 
and educational campaigns, State and 
local governments can stimulate major 
energy savings and foster significant new 
energy production methods. 

Davis, Calif., offers a fine example of 
what can be accomplished through 
effective energy planning. In October 
1975, that city adopted the Nation's 
first comprehensive energy-conserving 
building code. Since then, the city has 
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reduced its residential consumption of 
electricity by an astonishing 18 percent. 

State and local planning efforts also 
facilitate public participation. This is not 
only ·essential to truly democratic gov
ernment, but tends to make citizens 
more conscious of energy consumption 
as it relates to their own daily lives. 

For the past 2 years, State govern
ments have been eligible for Federal 
financial assistance in developing energy 
conservation plans. Under the Energy 
Policy and Conservation Act <EPCA) 
and the Energy Conservation and Pro
duction Act <ECPA), $135 million has 
been channeled into State governments 
for this purpose. While these programs 
have helped States to develop conserva
t ion strategies, the Federal Government 
has provided no general funding to 
States for renewable resources develop
ment. 

The Carter administration is now 
drafting a bill which would consolidate 
the EPCA and ECPA programs into a 
broader bill geared toward improving 
States' overall energy-planning capabil
ities. This bill, the Energy Management 
Partnership Act, would help States to 
develop data systems, supply and de
mand forecasting, facility siting plans, 
and energy emergency programs. It 
would also offer some assistance to 
local-level planning efforts. 

One weakness of the bill is its failure 
to provide planning officials with an 
adequate means of sharing valuable in
formation and expertise. This problem 
is especially troublesome at the locaJ 
level, where a lack of technical expertise 
often inhibits creative and effective pro
gram development. For every success 
story such as Davis, there are scores of 
cities which have not made any real 
progress toward energy conservation and 
renewables development. I am currently 
considering ways to stimulate cost-effec
tive information-sharing among State 
and local planning officials. 

Aside from this shortcoming, the 
Energy Management Partnership Act 
lays a solid foundation for State and 
local energy planning. I will give this 
bill my close attention in the coming 
months. 

5 . IMPROVE GOVERNMENT EFFICIENCY 

The Small Scale Energy Technology 
Programs Reorganization Act and the 
Energy Management Partnership Act 
share an important strength: Both focus 
on improving the efficiency of existing 
energy programs. 

Too often Government rushes to 
create new programs while paying little 
attention to the proper functioning of 
those which already exist. We owe it 
to the American people not to handle 
their tax dollars with such abandon. 
Americans are fed up with wasteful 
Government spending. They want a Fed
eral Government which can account for 
its actions. 

Oversight hearings on the Depart
ment of Energy will be held this spring 
by the Governmental Affair& Commit
tee where I am the ranking minority 
member. I regard these hearings as a 

unique opportunity for Congress to ex
amine the Department's programs and 
priorities. Cost effectiveness will be my 
No. 1 concern. With this objective in 
mind, I will focus on ways to strengthen 
the Department's conservation and re
newable resource programs. These areas 
offer our greatest hope for reliable, cost
effective energy in the future. 

6. PROMOTE THE SAFE USE OF COAL AND 
NUCLEAR POWER 

The key to a safe, healthy energy fu
ture lies with conservation and renew
able resources. Nevertheless, a partial 
reliance on other energy technologies 
will be necessary for the next few 
decades. 

America has immense coal resources. 
By expanding our use of coal, we could 
sharply cut our demand for petroleum. 
Expanding coal production will ·not be 
easy, however. In the past, a number of 
factors have caused productivity to de
cline and the price of coal to double. If 
those trends continue, coal could lose 
its competitive edge in the energy mar
ketplace. 

Some of the factors contributing to 
the rising cost of coal have also led to 
significant improvements in environ
mental quality as well as worker health 
and safety. Such gains must not be 
sacrificed in a panicked rush to increase 
production. 

Last April, President Carter formed 
the President's Commission on Coal, 
under the chairmanship of Gov. Jay 
Rockefeller of West Virginia. The Com
mission's goal is to prepare a report on 
the current state and future prospects 
of the coal industry. I am pleased to be 
a member of the Commission, and be
lieve that its report can become the 
basis for a sound Federal coal policy. 

Nuclear power is another energy re
source which we must consider. The 
growth of this industry has recently 
been slowed, partially because of thP. 
Federal Government's failure to develop 
an adequate program for- nuclear waste 
disposal. A great deal of painstaking 
research still needs to be done before a. 
disposal strategy can be implemented. 

Last June, I introduced the Nuclear 
Waste Management Act of 1978, to 
strengthen the Federal Government's 
management and policymaking structure 
in this field. One of this bill's goals is to 
set clear guidelines for State and local in
put into policy and facility-siting deci
sions. I intend to reintroduce this legis
lation, along with Senator GLENN. We 
will be holding hearings on it in the Gov
ernmental Affairs Committee this spring. 

THE ALLIANCE TO SAVE ENERGY 

Raising public awareness of the need 
to conserve energy must be a major na
tional priority. It is a task to which pri
vate groups as well as Government. agen
cies should dedicate themselves. 

The Alliance To Save Energy is one 
nongovernmental group which has al
ready contributed significantly to the 
energy conservation effort. Five million 
copies of a useful booklet, "How To Save 
Money by Saving Energy," are now being 
distributed by the Boy Scouts of America. 
We owe the Boy Scouts a great debt of 

thanks for this important voluntary 
work. 

The alliance has also produced anum
ber of public service radio and TV an
nouncements featuring Gregory Peck. 
These are presently being aired on sta
tions across the country. 

Business leaders, consumer advocates, 
environmentalists, and public officials 
are among the alliance's board members. 
I am pleased to be chairman of the alli
ance, and am delighted to have the op
portunity to work with Senator ALAN 
CRANSTON as a cochairman. I am also 
pleased that many of our colleagues in 
both the Senate and the House have 
associated their names with the alliance. 

CONCLUSION 

Self -sufficiency should be the central 
goal of our energy agenda for the 96th 
Congress. 

On a national scale, we can foster 
energy self-reliance by promoting fuel 
conservation and aggressively developing 
renewable resource-based technologies. 
Special attention should be given to 
small-scale technologies, because of their 
tremendous energy potential and their 
sensitivity to local resources and social 
conditions. Improving the safety of coal 
and nuclear power will also help to ex
pand our domestic energy supply. 

Within States and localities, we can 
build independent energy bases by 
strengthening the energy-planning ca
pacities of State and local officials. The 
Energy Management Partnership Act is 
a good first step. 

The message from Iran and the OPEC 
cartel is clear. We must take steps now to 
reduce our reliance on foreign oil. Our 
economic welfare and national security 
depend on it. 

THE 31ST ANNIVERSARY OF SRI 
LANKA'S INDEPENDENCE AND THE 
FIRST ANNIVERSARY OF AN EX
ECUTIVE PRESIDENT FORM OF 
GOVERNMENT 

Mr. PERCY. Mr. President, February 4 
was the 31st anniversary of Sri Lanka's 
independence from colonial rule and the 
first anniversary of the inauguration of 
an executive president form of govern
ment, currently headed by Mr. Junius 
Richard Jayewardene. Previously the 
crown colony of Ceylon, this beautiful 
land and its people became an indepen
dent state on February 4, 1948. In 1972, 
the country adopted its ancient and ven
erable name, Sri Lanka, "resplendent 
J.and," in lieu of the name given it by the 
Portuguese in the early 16th century and 
which later became familiar to us in its 
English form. 

Sri Lanka deserves our admiration for 
its dedication to democracy, human 
rights, and social justice. Since independ
ence, Sri Lanka has been a model of 
democracy in a multiracial and multi
religious society. 

At the same time, Sri Lanka has shared 
many of the difficulties that have accom
panied the transition to independence in 
all of the former colonial areas of Asia 
and Africa. The long period of European 
dominance exacerbated many of the ten-
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sions inherent in any pluralistic society, 
and the economy has suffered the usual 
difficulties and disadvantages of an un
due dependence on a few tropical exports 
the value of which has steadily declined 
relative to the cost of imported manu
factured goods. 

Sri Lanka remains a poor nation but, 
in terms of more sophisticated "quality 
of life" indices, it stands head and shoul
ders above most of the less-developed 
countries. Its 85-percent literacy rate is 
one of the highest in Asia, and its stand
ards or nutrition, health care, and in
come distribution are among the best in 
the Third World. 

It is a mark of Sri Lanka's commit
ment to democracy that the government 
has changed hands peacefully six times 
since independence. The most recent na
tional elections, in 1977, resulted in the 
victory of the United National Party un
der the leadership of Mr. Jayewardene, a 
distinguished member of the legislature 
for some 29 years. 

President Jayewardene has focused his 
attention on the need to liberalize the 
economy and phase out food subsidies 
and controlled prices. His government 
has lifted onerous import controls and 
freed the rupee, the country's currency, 
to find its own level. In addition, the 
government has given high priority to 
several important projects, including the 
Mahaweli irrigation program, the devel
opment of the greater Colombo metro
pol.itan area, including the revitalization 
of its magnificent port, and the estab
lishment of a free trade zone to gener
ate employment and industrial develop
ment. 

The United States and Sri Lanka have 
had a long and happy relationship. We 
share many of the same values and social 
and economic goals, and the policies of 
the present government have brought us 
closer in respect to the means of achiev
ing those goals. It is my hope and expec
tation that in the 32d year of Sri Lanka's 
independence the ties between our coun
tries will be further strengthened. 

PROPOSED DEPARTMENT OF INTER
NATIONAL TRADE 

Mr. PERCY. Mr. President, last Sep
tember the President announced an ex
port promotion program which will un
doubtedly help in our effort to increase 
exports and reduce the massive t.rade 
imbalance. It is not the committed effort 
many of us had hoped would come out 
of the White House, however, and there 
is a good deal more that the Federal 
Government could do to help small ex
porters and smooth the way for all busi
nesses that export. 

One intriguing idea which has surfaced 
is that of creating a Department of In
t ernational Trade. The Japanese, for ex
ample, excel in exports partially because 
of the support their government gives 
through the Ministry of International 
Trade and Industry (MITD. Our Eu
ropean competition also seems to be 
particularly well organized with sub
stantial government assistance. 

Senators RoTH and RIBICOFF have just 
reintroduced their bill to create a new 
executive department to handle these 

issues. They should be commended for 
taking this initiative. However, I have 
serious reservations about the suggestion 
that a wholly new department be created 
for this purpose. Instead, I believe that 
we should closely examine the possibility 
of realining the Commerce Department 
to more adequately deal with domestic 
and international business issues. 

The Governmental Affairs Committee 
will be considering these proposals along 
with its other work in the reorganization 
field over the coming months, and I P.m 
confident that we can reach early agree
ment on a workable approach to 
strengthen the American export 
program. 

WORLD BANK APPROVES PROGRAM 
TO EXPAND LENDING FOR OIL 
EXPLORATION 

Mr. PERCY. Mr. President, I was very 
pleased to learn that the World Bank'r; 
executive directors recently approved a 
proposal to expand substantially the 
Bank's assistance for oil and natural gas 
exploration and production in developing 
countries. Greater World Bank involve
ment in this area will help to enlarge and 
diversify world oil supplies, thereby 
decreasing demand for OPEC oil and 
relieving upward pressure on world 
prices. Furthermore, the Bank estimates 
that the economies of some 60 developing 
countries, the majority of which depend 
heavily on imported oil, will benefit from 
this program. 

I have been very interested in and sup
portive of this Bank initiative for some 
time. On November 29, 1978, seven of my 
colleagues on the Senate Foreign Rela
tions Committee and I wrote a letter to 
President Carter urging that he endorse 
the Bank's proposal. 

I commend the World Bank executive 
directors for their decision. This program 
will certainly have a significant catalytic 
effect on non-OPEC oil exploration. 

Mr. President, I ask unanimous con
sent that the letter to President Carter 
be printed in the RECORD. 

There being no objection, the letter 
was printed in the RECORD, as follows: 

U.S. SEN ATE, 
COMMITTEE ON FOREIGN RELATIONS, 

Washington, D.C., November 29, 1978. 
The PRESIDENT, 
The White House, 
Washington, D.C. 

DEAR MR. PRESIDENT: We are writdng you to 
urge you to support a. proposal presently 
being considered by the World Bank to 
establish a $500 million loan fund for oil 
exploration in non-OPEC developing coun
t ries. We believe that the creation of this 
fund would be in the best interest of the 
United States as well as the Third World. 

Imported oil will undoubtedly figure 
prominently in meeting America's energy 
needs for many years to come. It is to our 
benefi t, therefore, to diversify and increase 
foreign sources of oil. The creation of this 
fund would help accomplish this goal. 

In addition, the ability of developing na
tions to continue importing goods and serv
ices from the United States- we presently 
export more to these nations than to all of 
Europe, the Soviet Union, and China com
bined-is dependent upon their capacit y to 
procure a reliable supply of affordable energy 
to spur their development. This World Bank 
fund would help to assure them the energy 
they need. 

Our support for such a World Bank pro
posal is entirely consistent with your wishes, 
and those of the other Summit participants, 
as expre~sed in the recent Bonn Declaration. 
Clause sixteen of the Declarat·ion urges that 
"the World Bank examine whether new ap
proaches. particularly to financing hydro
carbon exploration, would be useful" as a 
means of assisting developing countries in 
the energy field. 

We are well aware that U.S. participation 
would, in all likelihood, require additional 
funds from the Congress. We are also aware 
that this request would come at a time when 
the Congress is cutting back on its funding 
for international institutions and bllateral 
aid programs. Nevertheless, as members of 
the Senate Foreign Relations Committee, we 
believe that Congress should not shirk its re
sponsibility in this area. 

Our support for this World Bank initiatdve 
will not inhibit us from critically examining 
the details of U.S. participation in this pro
gram We believe, however, that a World 
Bank program to finance oil exploration in 
the Third World is vital to the economic 
growth and prosperity of both the developing 
and developed world and merits your sup
port. 

We urge you to endorse this initiative and 
pledge United States support. 

We appreciate your t.ime and consideration 
of this vital issue. 

Sincerely, 
CHARLES H. PERCY, 
GEORGE McGOVERN, 
CLAIBORNE PELL, 
JACOB K . JAVITS, 
JOHN GLENN, 
RICHARD STONE, 
FRANK CHURCH, 
CLIFFORD P. CASE, 

ORDER OF BUSINESS 

The PRESIDING OFFICER. The Sen
ator from Wisconsin. 

Mr. PROXMIRE. Mr. President, I ask 
unanimous consent that I may proceed 
for 10 minutes, as if in routine morning 
business. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

REJECT THE VALUE ADDED TAX 

Mr. PROXMIRE. Mr. President, the 
Secretary of the Treasury, Michael Blu
menthal, has been widely quoted this 
week as saying that he is "not unsympa
thetic" to the concept of a value added 
tax and welcomed hearings on it. Further, 
while not proposing it this year, he has 
said that perhaps "1981 would be a good 
year to be serious about it." 

This is an ominous note. It indicates 
that the Carter administration and Mr. 
Blumenthal have embraced this unfair 
tax. 

The Carter administration has a good 
record, especially in the areas of tax, fis
cal, and human policies. The President 
and Secretary Blumenthal have pro
posed modest but important ways to re
form the tax laws. The Secretary's ap
pearances before Congress indicate a 
man of growing ability and composure. 
The U.S. position in the world has been 
enhanced by the President's human 
rights policies. Secretary Blumenthal's 
strong support of the dollar late last 
year was a model of thoughtful and 
correct policies tailored to the specific 
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problem. So it is not out of any sense of 
carping or a general negative attitude 
that I criticize the embrace of the value 
added tax by two men, President Carter 
and Secretary Blumenthal, whose judg
ments and compassion in other areas I 
greatly respect. 

In my judgment the imposition of a 
value added tax would be a disaster. Here 
is why: 

First, it is a regressive tax. It places 
the burden most heavily on those least 
able to pay. It takes a larger proportion 
of the income of the poor than of the 
wealthy. It is in effect a Federal sales 
tax. 

Second, it is an inflationary tax. The 
tax is added at each stage of production. 
There is thus a pyramiding of the tax, 
with the tax added to the previous tax 
which has been added. Each percentage 
markup is made on a larger base as goods 
go from raw material to manufacturing 
to wholesalers and to retailers. 

A tax is a price increase. What we need 
now are fewer and lower taxes rather 
than more and higher taxes. 

Third, it is a hidden tax which is 
one of the reasons it is a favorite of the 
tax collectors and the tax writers. Be
cause it is imposed at each new stage of 
production and hidden from view, it is 
an open invitation to higher and higher 
taxes. 

As a hidden tax it will be the first to 
be raised when Government officials are 
pressed for funds because raising taxes 
directly or cutting favorite programs will 
be too unpopular. 

This is one reason why its proponents 
are arguing it should be used as a sub
stitute for social security taxes. At a time 
when these taxes are getting so high the 
public is resisting them, this hidden, 
secret, out of sight tax is proposed in 
their place. 

Finally, it promotes bigger and bigger 
Government and more and more spend
ing. 

Except from the bureaucrats' view, 
everything is bad about it. It raises taxes 
when we should be lowering them. It 
promotes big spending when we should 
cut spending. It promotes inflation when 
we should be fighting inflation. And it 
puts the burden on the little guy at a 
time when the property tax, State, and 
local sales taxes, and the Federal in
come tax which he pays while many high 
income people can avoid taxes through 
tax shelters are more than he can take. 

For all these reasons, Mr. President, 
the unfair, regressive, hidden value 
added tax should not pass. 

THE GENOCIDE CONVENTION: A 
TRULY INTERNATIONAL CONCERN 

Mr. PROXMIRE. Mr. President, one 
of the primary arguments of opponents 
of ratification of the Genocide Con
vention runs as follows: Genocide is a 
domestic, not an international, concern 
and, therefore, not a proper subject for a 
treaty. 

The argument has a beguiling sim
plicity. 

But, Mr. President. it is wrong. 
Dead wrong. 

Not only on moral grounds. But legal 
and historical grounds as well. 

First, genocide is indeed a proper sub
ject for an international treaty and, 
second, genocide is not only a matter of 
domestic but inten1ational concern as 
well. 
IS GENOCIDE A PROPER SUBJECT FOR A TREATY? 

Mr. President, what is the proper sub
ject matter for a treaty? What does the 
Constitution say? What does the Su
preme Court say? 

Mr. President, the Constitution places 
no limitation on the subject matter of a 
treaty. The only limitation placed on 
treaties is that they must be made by 
and with the advice and consent of the 
Senate and that they must be ratified by 
a two-thirds vote of this body. 

What has the Supreme Court said? In 
Geoffrey against Riggs in 1890, the Su
preme Court held that "the treaty power 
of the United States extends to all prop
er subjects of negotiation between our 
Government and the governments of 
other nations. • • •" 

What. then, does the Court mean by 
"proper subject of negotiation?" And 
does the subject of protection of man's 
most fundamental right-the right to 
live-fall within this category? 

Mr. President, neither the Supreme 
Court nor the Constitution attempt to 
lay down precise formulas as to what 
constitutes a "proper subject of nego
tiation." But treaties previously ratified 
by the Senate will provide us with a 
precedent as to what this body has 
deemed to be appropriate subject 
matter. 

Let us look at the record. 
The Senate has approved treaties cov

ering migratory birds, regulations on 
whaling, prevention of oil pollution of 
the seas, air hijacking, and narcotic drug 
traffic, to name just a few. 

Mr. President, I ask you: If treaties 
can be concerned with the protection of 
whales, may they not also be concerned 
with the protection of national, racial, 
ethnical, and religious groups? 

But this conclusion is not mine alone. 
The special committee of lawyers of 

the President's Commission for Human 
Rights Year conducted a thorough study 
of the treatymaking authority in 1968. 
Their report clearly concludes that hu
man ril!hts are indeed a proper subject 
for a treaty. 

DOES THE IMPACT OF GENOCIDE GO BEYOND 
NATIONAL BOUNDARIES? 

Mr. President, opponents of the Geno
cide Convention also claim that genocide 
is purely a domestic crime. Let us look 
at this claim. 

First of all, does anyone seriously be
lieve this? Is moral outrage to be limited 
by the boundaries of nations? How can 
we possibly be neutral about the sys
tematic destruction of 6 million Jews 
during the Nazi holocaust? Do we wish 
to promote an attitude of indifference 
when confronted with such atrocities? 

By any standard, the answer to these 
questions must be no. 

Second, what does history tell us about 
the practice of genocide? Has it been 
practiced solely on a domestic level, or 
has it spread beyond national bound
aries? 

Mr. President, the 6 million victims 
of the Nazi holocaust were not only Ger
man Jews, but Polish, Dutch, Swiss, 
Czech, and Hungarian as well. Nazi Ger
many's policy of genocide marched with 
its army as it poured across Europe. 
Genocide, if it is likely to be practiced at 
all, is quite likely to be practiced on an 
international level, as the holocaust am
ply demonstrates. 

Third, does the world community at 
large believe genocide to be a crime so 
serious that it is deemed necessary that 
the prevention and punishment of this 
crime be recognized and regulated by in
ternational law? 

The answer to this question is a re
sounding "yes.'' The United Nations has 
proclaimed genocide to be "a crime under 
international law," and 83 nations, in
cluding all of our major allies, have sub
scribed to this proposition by their ratifi
cation of this treaty. The United States 
stands conspicuously alone in its refusal 
to give its consent to this convention. 

It is apparent, then, on a variety of 
grounds-historical, legal, moral, and in 
the opinion of the world community
that genocide is a matter of internation
al, and not merely domestic, concern. The 
American Bar Association, which at one 
time disputed this point, now gives its 
full approval to the convention. This ob
jection, like every other objection to the 
convention, has been conclusively re
butted. There is no further reason for 
delay. The genocide convention must 
be ratified. 

Mr. President, I hope that Senators 
will seriously and thoughtfully consider 
the genocide convention, and pass it 
early this year. 

THE NEEDS OF THE NATION'S CITIES 
Mr. PROXMIRE. Mr. President, the 

Asheville Citizen has carried a recent 
editorial by Mr. Rick Gunter which sup
ports the position that I have taken, that 
we need to reexamine our approach to 
helping cities, and that in the past few 
years we have enormously increased the 
sums we are pouring into our cities. The 
result has been most discouraging. 

Our cities are getting worse, based on 
the most objective kind of criteria. This 

is not my opinion, but this is a study 
by Dr. Nathan. of the Brookings Institu
tion, who points out that virtually all of 
the cities in the Northeast and most of 
the big cities in the country are the cities 
which have deteriorated in the last 15 
years at the same time we have enor-
mously. from $2 million a year to $85 
million a year, increased the amount 
pouring into the cities. The programs 
have not worked. 

Mr. President, I ask unanimous con
sent that the editorial, dated January 31, 
1979, be printed in the RECORD at this 
point. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 

NATION'S CITIES NEED MORE THAN 
FEDERAL AID 

Two interests are in conflict in the current 
debate over aid to the nation's cities. One 
revolves around the fact that ours is an ur
ban civ111zation. It follows that to remain 
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vibrant, our civ111zation needs thriving, 
sparkling cities. The second interest is fi
nancial. During this period of austerity it is 
difficult to finance urban renewal without 
going deeper into red ink. 

Those competing interests need to be 
viewed against recent findings. Sen. William 
Proxmire, D-Wis., said in the Senate last 
week that in 1957, $1 out of every $100 in 
the budgets of the nation's cities came from 
the federal government. In 1978, $50 out of 
every $100 came from Washington. That is 
an increase of 50 fold in little more than 20 
years! 

Has that money put the nation's cities on 
sound footing? Hardly, according to the re
spected Brookings Institution last week. The 
think tank used three criteria to judge urban 
progress: 1) the fraction of older housing in 
a city; 2) poverty as measured by per capita 
income; 3) population-are people staying 
in the cities? 

In spite of the dramatic increase in federal 
urban aid, the nation's cities, as a group, 
declined between 1960 and 1975. These cities 
led the list in distress: Buffalo, St. Louis, 
Cleveland, Newark, Pittsburgh, Rochester, 
Boston, Detroit, Philadelphia, Chicago, Cin
cinnati, Baltimore, and Akron. New York 
City was not included because of the lack of 
data. 

This is not to brand all federal aid pro
grams as failures. But as a group, they ap
pear to have yielded far less than their archi
tects promised. 

The answer is far harder than finding more 
urban aid. Proxmire put it this way: 

"All of us want to help our cities. We must 
find more effective methods. We must recog
nize we have not been able to solve that 
problem by throwing money at the cities. It 
just has not worked." 

New solutions will cost lots of money. But 
let's hope congressmen are a little surer of 
new programs' soundness before appropri
ating monies than was the case in the 1960s 
and early 1970s. 

Many mayors, of course, would be quite 
content to win a fatter federal check for 
faulty programs. But that approach w111 only 
increase the federal deficit, not improve ur
ban life. 

ROUTINE MORNING BUSINESS 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that there be 
a period for the transaction of routine 
morning business not to extend beyond 
30 minutes with statements limited to 
15 minutes each. 

The PRESIDING OFFICER <Mr. 
BRADLEY). Without objection, it is so 
ordered. 

SPECIAL ORDER PROCEDURE 
Mr. ROBERT C. BYRD. Mr. President, 

up until this point we have operated on 
a sort of a freewheeling basis because of 
the fact that the ad hoc committees that 
had been appointed on both sides of the 
aisle to discuss possible rule changes 
have been meeting and it was thought 
they had been making progress. There 
was not much else to do on the floor ex
cept morning business. 

I think now that we do have an agree
ment to proceed on a section of Senate 
Resolution 9, from now on we will go 
back to our previous policy, to wit, Sen
ators wishing to get orders to speak up 
to 15 minutes should get those prior to 
the day on which they wish to speak. 
By the word prior, I mean they need to 
secure the orders on a day when the 

Senate is in session prior to the day they 
wish to speak. That has been the policy 
for the last 12 years during which I have 
been working in the leadership. In that 
way, the leadership can provide for their 
orders and can also program the day, to 
come in before noon if necessary to ac
commodate those Senators who wish to 
speak early, and, at the same time, ac
curately inform the managers of meas
ures to be called up as to when they 
should be expected to be on the floor to 
call up their measures. 

The leadership will also provide, as in 
the past, for periods of transaction of 
routine morning business on some days, 
not on every day but on some days, and 
will try in that way to accommodate 
Senators, when possible. 

I believe it is provident that I make 
this statement for the record so that 
Senators who have been, during the past 
few days, able to come to the floor and 
speak at reasonable length without prior 
orders may know that now that we will 
have a matter on which the Senate can 
occupy its attention, we will have to go 
back to the rules of practice. I appreciate 
the cooperation and understanding of 
Senators. Unless they are told in ad
vance, however, they will not know that 
that is going to be the policy. As a 
courtesy to them, I am making this 
statement. 

Mr. President, I now yield the floor. 

THE FOURTH ENERGY CRISIS 
Mr. TSONGAS. Mr. President, thank 

you for the opportunity to speak on the 
floor of the Senate today. I have chosen 
energy as the topic of my first Senate 
speech because I believe the energy crisis 
is our Nation's greatest threat and 
greatest test. Our economy and our very 
democracy rest on how we meet that 
crisis today. 

In this decade, we have faced three 
energy crises-the oil embargo of 1973, 
the natural gas shortages of 1976, and the 
coal strike which followed closely in 1977. 
We were quickly lulled back from those 
three periods with little lasting impact. 

Today we face the fourth energy crisis 
of this decade. This summer, you and I 
will sit in long gas lines and pay still 
higher gasoline prices. By winter, home 
heating oil will cost more and severe 
shortages, particularly in New England, 
may well be common. A billion-dollar 
coupon gas rationing program could be 
imposed at any time. This program will 
be a bureaucratic nightmare. 

Despite cutoffs of oil from Iran adding 
up to a shortfall of 500,000 barrels a day, 
we are again in danger of being 1 ulled 
back into complacency. President Carter 
ignored the crisis in his state of the 
Union address. The Government has 
called the situation "serious but not 
critical." I believe otherwise. 

The Iranian oil crisis is but one mani
festation of a deeper, harsher energy 
reality. To hear the person in charge of 
the country's emergency energy planning 
say the Iranian situation is "an unpleas
ant crisis that hopefully won't last very 
long" is frightening, I believe. The ad
ministration's warning signal is barely 
audible. 

With a shortfall of 500,000 barrels a 
day, we are dipping into diminishing 
stocks on a daily basis. Unlike the em
bargo of 1973, the Iranian cutoffs have 
worldwide repercussions. The shortfall 
is 4 percent worldwide, but nations in 
Europe and Japan have shortfalls from 
15 to 20 percent. In an era of interna
tional political and economic dependency 
and responsibility, the consequence for 
all countries is extremely serious. On 
March 1, the International Energy 
Agency will decide if the emergency war
rants implementing an international al
location system. In that case, we should 
share the burden of shortages with other 
member nations. Our own shortfall could 
easily double, forcing us to use up more 
of our stocks. 

I might add that I suspect the number 
of Americans who understand our obli
gations under this particular agreement 
probably number in the hundreds. 

The situation in Iran indicates how 
vulnerable our Nation really is. Eighty
two percent of the world's oil reserves 
are in Arab, Communist, and developing 
countries. One assassin's bullet in Saudi 
Arabia could cut off 30 percent of our oil 
supply. In the light of the religious up
rising in Iran, that eventuality in other 
countries including Saudi Arabia is not 
farfetched. 

Even with the Saudi Government in
tact, our dependence on Saudi oil is dan
gerous. In response to the Iranian cut
offs, the Saudis recently began producing 
at maximum rates. More recently-in
cluding, I might add, this morning
they pulled back from maximum produc
tion. The acceleration of Saudi oil pro
duction has left us without a cushion. 
And a tight market without the leverage 
of Saudi Arabia gives hardline Arab 
States the ability to raise oil prices at 
will. Spot market prices have already 
reached $22 a barrel in some places. That, 
I suspect, will continue. 

The Government is predicting gas 
shortages and higher prices this spring 
and early summer. I think those predic
tions have been understated. Here is the 
near term fallout from the present crisis 
which I foresee: 

Mandatory allocations and controls 
and mandatory conservation measures 
by summer, perhaps earlier. Spelled out, 
those measures mean re3trictions of 
weekend gasoline sales, commuter park
ing restrictions to encourage car pool
ing, limits on building temperatures, and 
advertising lighting curtailments. 

Long gasoline lines and higher gaso
line prices this summer. This year's 14.5 
percent increase is only the beginning. 

Severe heating oil shortages and higher 
prices next winter, particularly in New 
England. Pressure to produce more gaso
line this summer will affect heating oil 
supplies next winter. 

Inflationary spinoffs which may be a 
serious blow to our economy. Plants could 
shut down, unemployment could increase, 
just at a point where the President is 
indicating the possibility of a balanced 
budget. · 

That is the short-term picture. Over 
the long term-within the next 10 
years-gasoline coupon rationing is in
evitable unless we change our ways. And 
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that long-range view could be shortened 
at any second by another crisis. There 
is no · insurance we can buy to protect 
against another Iran. 

Consider what a bureaucratic night
mare awaits us with coupon rationing : 

It will cost nearly $300 million to set 
up and $1.5 billion a year to run, an 
estimate I believe is too low. 

It will require the mailing of 165 mil
lion coupon rationing checks on a quar
terly basis to all registered car and truck 
owners. Our massive social security sys
tem mails out only 25 to 30 million 
checks per month. 

It will mean that consumers have to 
cash ration checks for coupons in order 
to purchase gas. Each registered vehicle 
will get the same number of coupons. 
The potential number of special cases 
is mind-boggling. There would be no 
equity under that kind of program. 

The Department of Energy says a ra
tioning program would take from 6 to 
8 months to get rolling. Can we expect 
to have a 6-month lead time on such an 
emergency? The answer obviously is 
"no." 

To find out about our rationing plan, 
a Senate Energy Subcommittee hart to 
schedule hearings. The Government has 
yet to produce an energy emergency con
tingency plan which Congress mandated 
2% years ago. The plan is supposed to 
arrive on Capitol Hill at the end of this 
month. I cannot help wonder whether 
that plan would be forthcoming if the 
Shah of Iran had not moved to Mar
rocco. 

I think the next 6 months will show 
that our last 6 years were a dismal fail
ure in terms of Government response to 
the energy crisis. Where is our sense of 
urgency right now? 

We are still selling and promoting 
fuel inefficient automobiles. I think they 
should be prohibited. 

I might add, Mr. President, that I 
had an amendment to that effect on the 
energy bill 2 years ago and on the House 
side, that was ruled nongermane. 

We have yet to adopt a serious pro
gram to develop solar energy and other 
alternative energy sources such as bio
mass, low head hydro and wind energy. 
We must enact and implement an ag
gressive and comprehensive program. 

That, indeed, is not in the President's 
budget. The President, as you know, is 
going to receive a domestic policy review 
recommendation in the next few days. 
I hope he will opt for the maximum 
approach. 

We have n strategic petroleum reserve 
that has barely begun to be filled. We 
must plan for regional product reserves 
to protect oil dependent areas like New 
England. 

The Secretary of Energy indicated 
yesterday before the committee that 
it is unlikely, after the initial ~uys, that 
that reserve will continue to be filled. 

We have no permanent program for 
helping low-income families and the 
elderly cope with shortages and higher 
prices. We need a large-scale weatheriza
tion program for the poor and the 
elderly. 

We need it this winter, but we surely 
will need it the winter that follows 
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While the Government prepares to 
mandate energy conservation measures 
by consumers, the public education budg
et for the Department of Energy has 
been cut. How can the public deal with 
the crisis without understanding it and 
participating in energy policymaking? 
Everyone in our society has the oppor 
tunity to make personal decisions which 
would help buffer them against the in
evitable shortages. When coupon ration
ing is imposed upon the American public 
most people will wonder if sometime 
along the way they might have helped 
to avert the severity of the crisis-or at 
least lessened its impact on their own 
lives. 

I might add that in 2 weeks, I shall 
have a statement that will go into recom
mendations that individuals themselves 
may pursue to lessen the impact on each 
one of them. 

The Iranian oil cutoffs have moved the 
energy crisis into our daily lives. The 
short-term consequences will be uncom
fortable. Unlike the other crises of the 
seventies, however, we will not go back 
to normal. Iran is a warning signal. If 
we do not heed the signal now, the gas 
lines of 1979 will be hardly remembered 
in the harsh light of what awaits us in 
the eighties. 

SENATOR KENNEDY PRAISES SENA-
TOR TSONGAS' ENERGY SPEECH 

• Mr. KENNEDY. Mr. President, earlier 
today, my distinguished Senate colleague 
from Massachusetts, Senator PAUL TsoN
GAS, delivered an ex: ellent maiden ad
dress on one of the most critical issues 
facing the Nation-America's energy 
policy. 

I commend Senator TsoNGAS' address 
to the attention of every Member of the 
Senate. In it, he sounds a clear alarm 
about the failures of past Congresses and 
administrations to deal effectively with 
our worsening energy cr1sis. Unless we 
mend our ways, he foresees an even more 
serious energy crisis ahead, and he warns 
us forcefully of the nightmare that a gas
oline rationing program would become. 

As a new member of the Senate Energy 
Committee, Senator TsoNGAS will be in a 
central position to help deal with the 
energy problems we face. As a leading 
advocate of the drive in the House of 
Representatives for the development of 
alternative energy sources, especially 
solar energy, he has already established 
a reputation as a leader and innovative 
thinker in the energy field. 

In his tenure as a Congressman, he 
was also a leader in the development of a 
more effective energy policy for New 
England. As chairman of the Energy 
Task Force of the New England Congres
sional Caucus, he was a strong supporter 
of such vital programs as regional oil 
storage, conservation, and special fuel 
assistance for the elderly and the poor. 
His excellent work on alternative sources 
of energy led to the establishment of the 
Northeast Solar Energy Committee. 

The address by Senator TsoNGAs to the 
Senate today is an auspicious beginning 
in what I am confident will be an out
standing Senate career. I congratulate 
him for his insight and commitment, and 
I look forward to working with him on 

energy and other issues of vital impor
tance to our Nation's future.• 

Mr. ROBERT C. BYRD. Mr. President, 
at this point I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

HOSPITAL COST CONTAINMENT 
Mr. ROBERT C. BYRD. Mr. President, 

it is becoming increasingly difficult for 
citizens of all income levels to afford 
basic medical care. The average Ameri
can now works 1 month each year-one
twelfth of his or her time-just to pay 
his or her share of the Nation 's health 
care bill. 

Health care costs are escalating at the 
rate of $1 million per hour. Expenditures 
for hospital care are the largest compo
nent--40 percent-of total medical ex
penditures in this country. 

In recent years, hospital costs have 
risen annually at an average rate of 15 
percent. Five years ago, the Nation's 
hospital bill was $29 billion. Last year, 
it was over $60 billion. Hospital costs are 
often called invisible costs since most 
people pay only a small portion of these 
costs directly. Nevertheless, the bite out 
of the paycheck is real. Every employed 
citizen now pays an average of $15 a 
week to finance the Nation's hospital bill. 

Private health insurance is obtained 
largely as a fringe benefit of employ
ment. Employers' costs are passed on to 
employes as consumers of goods and 
services. Hospital cost inflation increases 
taxes. Medicare, medicaid, veterans' 
health benefits, and public hospitals are 
financed through Federal, State, and 
local revenues. Twenty-five percent of 
the social security payroll tax goes to
ward financing medicare and that money 
is supplemented by general revenues. 
The elderly today are paying more out 
of their own pockets for medical care 
than they were in 1964, the year medi
care was enacted. 

At the end of the 95th Congress, by a 
vote of 64 to 22, the Senate passed its own 
version of a hospital cost containment 
bill. I supported that version, which 
charted a middle course between compet
ing proposals. It was the product of a 
great deal of study and work on the part 
of many Senators. Senator TALMADGE, 
chairman of the Health Subcommittee of 
the Finance Committee, and Senator 
LoNG, chairman of the Finance Com
mittee, offered a plan which addressed 
the impact of hospital cost inflation on 
the medicare and medicaid programs. 
Senator KENNEDY, chairman of the 
Health Subcommittee of the Human Re
sources Committee, and Senator NELSON, 
a member of that subcommittee pressed 
the need for an immediate slowdown of 
hospital inflation in the private as well 
as the public sector. 

While both measures had merit, I be
lieve that the majority of the Senate 
acted wisely in accepting the "Nelson 
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compromise." In its recognition of volun
teer efforts in the hospital industry, I 
found it to be a positive and reasonable 
approach. Mandatory Federal controls 
would have been imposed only as a last 
resort-only if hospitals failed to reach 
their own coot containment goals. I re
gret that the measure died in the House. 

This year, it is estimated that the cost 
of illness in this country-and I am not 
speaking here about the cost of human 
suffering-will exceed more than $250 
billion in lost productivity and the cost 
of care. Human suffering, of course, can
not be measured in dollars and cents. 

The cost of hospital care has been ris
ing faster than the overall cost of living, 
and faster than other medical costs. Ade
quate care must be as accessible to poor 
and middle-income citizens as well as to 
those for whom price is no object. Our 
tax dollars must be carefully spent. 

The hospital industry is one of the 
most inflationary segments of our econ
omy. Hospital cost inflation results in 
inequitable and inefficient distribution 
of scarce health care dollars. It is my 
hope that hospital cost containment will 
become law this year. 

ORDER FOR EXTENSION OF PERIOD 
FOR MORNING BUSINESS 

Mr. ROBERT C. BYRD. Mr. President, 
how much time remains for the period 
for morning business? 

The PRESIDING OFFICER. Eleven 
minutes. 

Mr. ROBERT C. BYRD. I thank the 
Chair. 

Mr. President, I ask unanimous con
sent that that time be extended by not 
more than 10 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

APPOINTMENTS BY THE CHAIR 
The PRESIDING OFFICER (Mr. 

BRADLEY). The Chair, on behalf of the 
President pro tempore, pursuant to Pub
lic Law 92-484, appoints the Senator 
from Maryland <Mr. MATHIAS) to the 
Technology Assessment Board, in lieu of 
the Senator from New Jersey <Mr. 
Case), retired. 

The Chair announces that the follow
ing members of the Committee on 
Finance have been chosen by such com
mittee, pursuant to section 8002 of the 
Internal Revenue Code of 1954, to serve 
as members of the Joint Committee on 
Taxation for the 96th Congress: The 
Senator from Louisiana <Mr. LoNG) , the 
Senator from Georgia <Mr. TALMADGE), 
the Senator from Connecticut <Mr. 
RIBICOFF) , the Senator from Kansas 
<Mr. DoLE), and the Senator from Ore
gon (Mr. PACKWOOD). 

Mr. HARRY F. BYRD, JR., addressed 
the Chair. 

The PRESIDING OFFICER. The Sen
ator from Virginia. 

RHODESIA AND AMERICAN 
SECURITY 

Mr. HARRY F. BYRD, JR. Mr. Presi
dent, on January 30, 1979, the predomin
antly white electorate of Rhodesia voted 

overwhelmingly for a new constitution 
to establish majority rule; namely, black 
rule. 

The new Rhodesian constitution man
dates elections under a one-man, one
vote balloting process designed to create 
a new predominantly black government. 

The vote in Rhodesia on January 30 
was the last step by Rhodesians in ful
filling all requirements of the Anglo
American plan for transition to majority 
rule as it was outlined by Dr. Kissinger 
in 1976. 

Now, Mr. President, the Carter admin
istration has been careful to attribute 
its most unpopular foreign policy 
decisions to the policies of past admin
istrations. It has often characterized its 
decisions as required by ongoing pro
grams initiated by either President Ford 
or President Nixon. Both the Panama 
Canal Treaty and the recognition of 
mainland China were announced as the 
culmination of policies and commit
ments initiated in prior administrations. 

Yet, in the case of Rhodesia, Mr. Presi
dent, the Carter administration has ap
parently thrown out the window the ef
forts and commitments made by a prior 
administration. The Carter administra
tion has preferred to forget and, indeed, 
to disclaim the agreement reached on 
September 24, 1976, when then-Prime 
Minister Ian Smith of the Salisbury gov
ernment accepted in full the Kissinger 
or United States-United Kingdom plan 
for a peaceful Rhodesian settlement. 

Mr. President, the Government of 
Rhodesia has not forgotten the terms of 
the Kissinger agreement. The Salisbury 
government has worked diligently to 
carry each aspect of the agreement into 
full effect. That goal has now been 
achieved. Rhodesia has fulfilled all com
mitments. The United States and Britain 
have fulfilled none. 

The Anglo-American plan contained 
the following terms and conditions. 

First, Rhodesia was to agree to major
ity rule based on one-man, one-vote elec
tions. That condition was fulfilled on 
January 30, 1979, by an overwhelming 
vote for the new Rhodesian constitution. 

Second, the Anglo-American plan re
quired representatives of the Salisbury 
government to meet immediately with 
African leaders to organize an interim 
government. That condition also has been 
fulfilled. The present transitional gov
ernment in Salisbury meets all criteria 
of this second requirement of the Anglo
American proposal. 

Third, the Anglo-American proposal 
specifically required that the interim 
transitional government should incor
porate a Council of State, half of whose 
members would be black and half white. 
That condition also has been met. 

Fourth, the Anglo-American plan pro
vided that the United Kingdom would en
act enabling legislation for the process 
to majority rule. That condition has not 
been met. 

Fifth, the Anglo-American plan pro
vided that, upon the establishment of an 
interim government, economic sanctions 
would be lifted and all acts of war, in
eluding guerrilla warfare, would cease. 
Again, that condition has not been met. 

Sixth, and finally, the Anglo-Ameri-

can plan promised substantial support to 
Rhodesia to provide assurance of the 
economic future of the country under 
a new majority rule regime. That con
dition has also been totally ignored by 
Britain and the United States. 

So, Mr. President, in every respect 
Rhodesia has fulfilled exactly the obli
gations it undertook when it accepted 
the Anglo-American plan some 2% years 
ago. Yet, without exception, the Unit
ed States and Great Britain have in 
every respect failed to fulfill a single 
commitment they undertook at the same 
time. 

The decision made in 1976 by the Salis
bury government and by its Prime Min
ister Ian Smith to accept the Anglo
American proposal was a decision which 
required great courage. It was a de
cision made only after receiving the 
solemn pledge of the British and Amer
ican Governments conveyed by the 
American Secretary of State, Dr. Kis
singer. 

The Rhodesian Government has now 
fulfilled its obligations under the Kis
singer agreement. It has fulfilled those 
obligations to the letter. It is now time, 
indeed, it is past time, that the United 
States and Great Britain act to make 
;good their word. 

I am advised by friends in the Brit
ish Parliament that Prime Minister Cal
lahan has not the slightest intention 
of implementing Britain's side of the 
deal. That is a matter for resolution in 
the United Kingdom. 

But if Britain has decided to be un
faithful to her commitments, then the 
United States should wait no longer and 
should take independent action to honor 
unilaterally its own pledge. 

The people of Rhodesia, Mr. Presi
dent, black and white alike, are fighting 
desperately to stem the tide of Soviet 
imperialism in Africa. They are faced 
with the worst forms of terrorist war
fare perpetrated by external forces 
which are armed, trained, and financed 
directly by the Soviet Union. In the face 
of this onslaught, the people of Rhodesia 
are attempting to establish a new demo
cratic government in which all are eligi
ble to participate. 

Now, Mr. President, more is at stake 
in Rhodesia than the reliability of the 
United States and Great Britain in ful
filling obligations solemnly undertaken. 
More is at stake, too, than the lives and 
freedom of the 9 million people of 
Rhodesia. These factors alone should be 
enough to compel action, but obviously 
they are not. 

I ask, therefore, that account is taken 
of a third consideration. That considera
tion is purely economic, but it is strategic 
in its implications. 

Current intelligence reports convince 
me that in the case of four strategic 
metals-chromite, manganese, vanadium, 
and platinum-the Soviet Union is des
tined to become the dominant supplier if 
South African and Rhodesian sources are 
cut off from the free world. 

The National Research Council, in its 
study entitled "Contingency Plans for 
Chromium Utilization," concludes un
equivocably that the long-term Western 
strategic vulnerability in chrome is 
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greater than in petroleum. We must not 
forget that initially all of the world's 
chrome is in three places: Rhodesia, 
South Africa, and Russia. 

Now, Mr. President, because of the re
peal of legislation I sponsored, the United 
States again cannot import Rhodesian 
chrome. The proponents of that repeal 
argued in the Senate that high-grade 
Rhodesian chromi te was no longer 
needed by the United States because of 
the development of a new argon-oxygen 
process for utilizing low-grade chromite. 
They argued that low-grade chromite 
from South Africa would be sufficient for 
the U.S. needs and that high-grade 
Rhodesian chromite would not be needed. 

But, Mr. President, the plain fact is 
that, since the repe'll of the Byrd amend
ment, the United States is once again 
heavily dependent on chromite. We are 
back at square 1, relying on our most 
dangerous potential adversary for our 
most strategic mineral import. 

Once again, Mr. President, U.S. mili
tary planners must rely on Soviet 
chromium imports in preparing and de
veloping American military systems. 

No doubt there are those at the De
partment of State and elsewhere who 
would assert that this is beneficial inter
dependence. But, Mr. President, the Sen
ator from Virginia does not favor de
pendence on the Soviet Union i! 1 matters 
of national security. 

If this country were denied chrome and 
manganese, it would take us a minimum 
of 5 years to adjust to that cutoff. For 
platinum group metals, it would take at 
least 10 years to move to alternatives. 

The slightest supply interruption of 
any of these essential metals would cause 
staggering increases in the price of steel 
products and consumer gooda. The in
flationary effect could, in fact, be far 
greater than the loss of foreign petrole
um supplies. 

Western Europe and Japan do not 
stockpile these minerals. U.S. stockpiles 
are sufficient only for short-term relief. 

Futuristic plans for the collection of 
manganese nodules from the seabed are 
not feasible in the foreseeable future. 
The seabed mining companies acknowl
edged the need for billion dollar capital 
investments, far more research and de
velopment, and high-cost, energy-inten
sive :-efining techniques. Seabed mining 
does not provide a satisfactory answer. 

In short, the free world can expect to 
require South African and Rhodesian 
minerals far into the future and, indeed, 
indefinitely. 

Mr. President, for perhaps the first 
time in the short history of Africa, there 
is now an op);:'ortunity for a white
<!ominated government to transfer power 
to a black government withou"; total eco
nomic upheaval and the subsequent in
stallation of a repressive new regime. For 
the first time in the history of Africa, 
the free world has an opportunity to 
support an emerging mo.Aerate multi
racial regime which wishes to gain the 
advantages of contact with the VIlest 
and to a void the tyranny of Soviet 
domination. 

Mr. President, I urge the Carter ad
ministration to reverse and correct the 
disastrous policy it haJ adopted toward 

Rhodesia. Its present policy-if success
ful-will lead to a Soviet-dominated ter
rorist government. 

I close my remarks today by offering 
to the attention of Senators an editorial 
which appeared in the Washington Star 
on Tuesday of this week. This editorial 
highlights the worst aspects of our irra
tional policy toward southern Africa, and 
its thesis is my own. 

The editorial describes the inflamma
tory rhetoric of our Ambassador to the 
United Nations. His statements on 
Rhodesia continue to be characteristic 
of pronouncements of other delegates to 
the U.N.-those from the worst and most 
repressive Marxist dictatorships. 

But, Mr. President, in the Senate and 
in the Congress, if not in the U.N. and 
in the Carter administration, the de
mands of Western security and our obli
gations to a friendly people must be 
made to overcome irresponsible pro
nouncements of ill-chosen political ap
pointees. I look forward to working to 
achieve that goal and hope that action 
will come before it is too late. 

Mr. President, I ask unanimous con
sent that an editorial on Rhodesia pub
lished in the Washington Star of Tues
day, February 6, 1979, be printed in the 
RECORD. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 

"NEO-FASCISM" IN RHODESIA 

UN Ambassador Andrew Young recently 
declared , with even less than his usual re
gard for the weight of words, that "only 
neo-fascists in this country would be willing 
to support the neo-fascism of the Smith 
regime" in Rhodesia. 

No doubt Mr. Young would include, as 
neo-fascism, last week 's successful referen
dum on a new Rhodesian constitution. The 
vote, after all, was limited to non-black 
Rhodesians; and the constitution, under 
which a black-majority government will be 
elected this spring, reserves considerable 
power over a five-year transition period to 
whites. 

If Andrew Young spoke for himself alone, 
and not for the United States, he would be 
at liberty to mangle the language as he 
pleased. But he is, in fact , an American 
official who pretends to be interested in 
drawing the Rhodesian government into all
party talks with the guerrilla insurgents on 
the country's future. If this is more than 
pretense, he approaches it in a curious fash
ion. 

It is not, of course, as if the new Rhodesian 
constitution were immune to reasoned crit
icism. It is, one could say, conservative and 
cautious; and it is open to the practical ob
jection that it may not fully satisfy even the 
black partners in Mr. Smith's slow-motion 
movement from white to majority rule. 

Even so, the effort is far from contempt
ible, and far indeed from being "fascist" in 
flavor, neo- or otherwise. The advent of a 
government in Rhodesia-Zimbabwe (as it's 
to be called) in which blacks will have the 
predominant place is a milestone. It imposes 
a certain obligation on the U.S . to appro,ch 
it, approve or not, with some consideration. 

A more considerate and receptive attitude 
would indeed have been appropriate months 
ago, when Ian Smith first decided to scrap 
exclusive white rule and negotiate a settle
ment with the black majority. The Rhode
sians thought then t hat Mr. Smith and his 
collaborators had met the "six points" on 
which Dr. Kissinger, as a Ford administration 
emissary, had implicitly conditioned some re-

laxation of diplomatic host111ty. Even now, 
one of Mr. Smith's selling points in inducing 
the embattled Rhodesian whites to accept 
a. new power-sharing constitution has been 
the stubborn hope that the U.S. may lift 
economic sanctions. 

That is almost certainly a. vain hope as 
long a.s Ambassador Young is calllng the 
shots on U.S. policy in Africa. But what is the 
alternative? What, in other words, is the 
price of Mr. Young's policy? Now as before, it 
is that the U.S. may be a bystander, and by 
inaction a. collaborator, in the subversion of 
an elected government in Rhodesia by Marx
ist guerrillas, hostile to both form and sub
stance of our political values. 

If they succeed there wm be many Rhode
sians, black and white, who if lucky enough 
to escape alive will find themselves nostal
gic for a bit of what Andrew Young is pleased 
to call "neo-fascism." 

QUORUM CALL 
Mr. HARRY F. BYRD, JR. Mr. Pres

ident, I suggest the absence of a quorum. 
The PRESIDING OFFICER. The clerk 

will call the roll. The assistant legisla
tive clerk proceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER FOR RECESS UNTIL 11 A.M. 
TOMORROW 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that when the 
Senate completes its business today, it 
stand in recess until 11 a.m. tomorrow. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

CONCLUSION OF MORNING 
BUSINESS 

Mr. ROBERT C. BYRD. Mr. President, 
is there further morning business? 

The PRESIDING OFFICER. If there 
be no further morning business, morning 
business is closed. 

SENATE RESOLUTION 61-PRO-
POSED AMENDMENT OF STANDING 
RULES OF THE SENATE 
Mr. ROBERT C. BYRD. Mr. President, 

what is the pending question before the 
Senate? 

The PRESIDING OFFICER. Senate 
Resolution 61. 

Mr. ROBERT C. BYRD. Mr. President, 
I suggest the absence of a quorum. 

THE PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 



2130 CONGRESSIONAL RECORD- SENATE February 8, 1979 

I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I am going to offer a perfecting amend
ment or some perfecting amendments to 
the resolution today, in the hope that 
action can be taken at least on some of 
them. But before doing so, I suggest the 
absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
on January 15, the first dav of th~ 96th 
Congress, I submitted Senate Resolution 
9, which remains in the background the 
pending business of the Senate. However, 
immediately before the Senate is Senate 
Resolution 61, which deals only with the 
postcloture section of Senate Resolu
tion 9. 

Throughout the intervening days, in
cluding and subsequent to January 15, 
ad hoc committees on both sides of the 
aisle have attempted, through discus
sions-sometimes separately and some
times together-to determine if there 
could be found proposals which would 
be more acceptable to the Senate than 
the provisions of Senate Resolution 9. 

To the great credit of Senator STEVENS, 
who chairs the ad hoc committee on the 
Republican side of the aisle, he repeat
edly has come forward with proposals. 
He has spent many hours in attempting 
to develop new approaches that could be 
substituted for the provisions of Senate 
Resolution 9. 

To the great credit of Mr. NELSON, on 
the Democratic side of the aisle, who 
chairs the ad hoc committee there, he 
and his committee likewise have met 
time and time again and have met with 
Mr. STEVENS, and there have been time-s 
when the distinguished minority leader 
and I have sat down with the chairmen 
of the two ad hoc committees, Mr. 
STEVENS and Mr. NELSON. 

The efforts to arrive at a consensus 
availed very little, and time and time 
again even Members on his own side of 
the aisle took issue with the proposals 
that Senator STEVENs had attempted to 
develop. So the days passed. 

On yesterday, after discussing a time 
agreement with the distinguished minor
ity leader on the evening of the day be
fore yesterday, I attempted to get an 
agreement which would provide for the 
allotment and control of time on amend
ments and debate on just that section 
of Resolution No. 9 which deals with 
postcloture. That agreement would have 
provided for a final vote on that sectwn 
only, dealing with postcloture, no later 
than 6 o'clock p.m. on Thursday, Feb
ruary 22. The unanimous-consent agree
ment, which I had thought was about to 
be accepted, somehow overnight devE'l
oped opposition, and there was an ob
jection made by Mr. STEVENS on behalf 
of certain Senators on his side of the 
aisle to the unanimous-consent agree
ment. 

Thereupon, it was suggested, and I be- of the Senate microscope enlarged to its 
lieve it was suggested by the distin- magnitude of 100, and I will bend over 
guished minority leader, that we try to backwards and just forget about the rest 
get the two ad hoc committees together of the resolution for a little while, and 
again and that he and I sit down with we will take a look at that. If the Senate 
them in their totality, as they were orig- wants to substitute something for my 
inally constituted, and see if together we suggestion that is all right with me, but 
could not work out a version behind at least let us take a look a it. 
which most of us could march and to So that is where we are. The Senate 
which we could lend our support. finally agreed that maybe that was not 

So I acceded to that request. We had such a bad suggestion after all: "Since 
that meeting in my office, and it readily Senator BYRD is willing to give up for 
became apparent that no such consensus the time being any consideration of the 
was going to be reached. rest of his resolution, we will go along 

So finally it was agreed that I would with that." 
make the effort to separate the post- So here we are. Now we are on Senate 
cloture section from Senate Resolution 9 Resolution 61. 
and make it a separate resolution, and Mr. President, there actually has been 
try to get a time agreement to the effect very little debate on the floor on the 
that if final disposition of that section resolution, Senate Resolution 9, but sev
was not obtained by no later than 6 eral newspapers have run editorials in 
o'clock p.m., on Thursday, February 22, support of a rules change, and I ask 
the Senate would immediately proceed unanimous consent th.at editorials from 
to the Senate Resolution No. 9; and the New York Times of January 30, 1979, 
unanimous consent was given to that the Tennessean of January 21, 1979, the 
request. Rocky Mountain News of January 30, 

So we have today before us Senate 1979, the Kansas City Star of January 18, 
Resolution 61, which deals only with the 1979, the Danbury Sun-Times of Janu
postcloture provisions in Senate Reso- ary 21, 1979, the Birmingham Post
lution 9. Herald of January 29, 1979, the St. Louis 

So Senators may observe that I have Post-Dispatch of January 17, 1979, and 
done everything I could possibly do to the Boston Globe of January 15, 1979 be 
try to bring the Senate to a vote, try to printed in the RECORD at this point. 
bring the Senate around to acting upon There being no objection, the edito
proposals to change the rules that deal rials were ordered to be printed in the 
with not only the postcloture problem RECORD, as follows: 
but also precloture matters. [From the New York Times, Jan. 30, 1979] 

But I have not been one, I have never ONE FILIBusTER PER IssUE 
been one, and I am not today one who By voting against a motion to stop a fill-
feels that I have to have every provision buster, 41 of the 100 members of the senate 
in my Senate Resolution 9 voted up in- can block any legislation. That is not neces
tact with no changes. The Senate will sarily pernicious and we agree with the Sen
observe that I have never taken the po- ate majority leader, Robert Byrd, that there 
sition that any part of Senate Resolu- is a right to filibuster. But we also agree 
tion 9 had to be adopted by the Senate. strongly with him that on any one issue, one 
I have only asked that the Senate be filibuster is enough. Still, present rules per-

mit multiple filibusters . Even the threat of a 
all<;>wed to work its will on ~enate ~eso- filibuster has become a serious problem, mak
~uti.on 9: adop~ su.ch portwns of It. as ing the senate, in Mr. Byrd's term, "a spec
m Its Wisdom It Wishes to adopt, reJect · tacle." The time has come to do something 
such portions thereof as in its wisdom about it. 
it wishes to reject, but at some point Partly because of the parliamentary vir
vote up or down on the resolution as tuosity of the late Senator Allen of Alabama, 
amended if amended. Vote it up or vote the Senate has been increasingly subject to 
it down; that is all I have asked. multiple filibusters. Unless the leader calls 

There are those who are unwilling to up legislation under special circumstances, 
give a time agreement unless the final his very motion to proceed to consideration 
form can be pretty much agreed upon of the bill is subject to a filibuster. If the fili-

buster is then voted down through cloture, 
beforehand, and it has to be according another filibuster can be undertaken when 
to their viewpoint. As I have said time the bill becomes the pending business. And 
and time again, let us take our chances. even when such a filibuster is defeated, tlhere 
There is not a single word in my resolu- has been an increasing use of "post-cloture" 
tion that cannot be improved upon, and filibusters in which one or a handful of Sen
all I want is for the Senate to have the ators can tie up business for days with 
opportunity to do that. But there are dilatory motions, interminable amendments, 
those who, like Horatius at the bridge, are quorum calls and roll calls. 
determined it will not pass unless it is Senator Byrd has now offered a resolution 

to change the rules and ease this "misery." 
written according to their prescription. He does not propose, probably wisely, to make 

Well, happily at least we did reach filibusters easier to stop. A full 60 votes 
the agreement that we would proceed would still be necessary-but only once. 
with at least the postcloture section. So, Debate on motions to take up a bill would 
accustomed as the Senate is to seeing be limited and filibusters confined to actual 
me so congenial, amicable, always tol- consideration of the measure. Post-cloture 
erant and reasonable, and willing to be stalling would be curbed. 
persuaded, I said, OK, we will strip away Both Republicans and Democrats have 

named ad hoc committees, ostensibly to con
everything, just forget old Senate Reso- sider Senator Byrd's proposal but actually to 
lution No. 9 for the time being, and just negotiate both on its terms and on how a 
take that little teensy-weensy portion, vote can be had on a rules change. Conserva
that little infinitesimally small part tive members believe that 67 votes are needed 
thereof that deais with postcloture, and to end a filibuster on a motion to change the 
let us examine that under the scrutiny rules. More liberal members believe a simple 
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majorJ.ty can vote to change the rules and 
cut off debate. 

It would appear to be in the interest of 
Republicans and conservative Democrats to 
avoid a showdown. A loss would create a 
precedent that would make future rules 
changes easier and eventually undermine the 
rights of the minority. A showdown can be 
avoided by an agreement to limit debate on 
the Byrd resolution and to vote at an agreed 
time. There seems to be fairly widespread 
bipartisan agreement that something should 
be done to limit post-cloture filibusters, and 
there seems to be room for reasonable com
promise on other elements of the Byrd pro
posal as well. 

But if meaningful rules changes are not 
soon forthcoming, Senator Byrd reluctantly 
will have to force the showdown. Then it will 
be important that 51 Senators, including 
liberal and moderate Republicans, back him 
up . Senator Henry Cabot Lodge Sr. was right 
when he said many decades ago: '"To vote 
without debate is perilous, but to debate and 
never vote is imbecile." 

[From the Tennessean, Jan. 21 , 1979] 
MODEST CHANGES SOUGHT TO CURB THE 

FILIBUSTER 

Senate Majority Leader Robert Byrd has 
proposed some new curbs on the filibuster 
that are fairly modest, but likely to set the 
stage for another battle. 

The filibuster is simply prolonged debate 
by a minority in an attempt to prevent the 
majority from passing a bill . From the view
point of democratic principles, it runs coun
ter to logic. But its defenders argue that it 
protects the right of the minority and pre
vents hasty action. 

On the question of hasty action there is 
no quarrel. Past filibusters have left the Sen
ate spinning its wheels in the sands of rhet
oric for days on end. And frequently, be
cause of the filibuster and the continued 
threat of it, measures have been derailed. 

In recent years it has not been so much a 
case of a minority's right as a struggle be
tween contending forces outside the Senate , 
that between big business and big labor. 

Delaying tactics in the last session of the 
Senate brought the defeat of labor on a fairly 
modest labor law reform proposal. 

The House had passed the bill easily and 
hopes were rising that it would fare as well 
in the Senate. But when it finally came to 
the floor, it was filibustered for five weeks. 

Unable to break the opposition after six 
cloture votes, sponsors of the labor law re
form bill finally had to recommit the bill to 
committee, from which it never returned. 

There were a good many reasons why the 
bill never made it, but the point is that the 
filibuster was instrumental. It also tied up 
the Senate at a time when there were press
ing problems with which it should have been 
dealing. 

Filibusters or delaying tactics have de
feated the creation of a federal agency to 
speak for consumers in regulatory hearings, 
and an effort to get public financing for 
congressional elections. 

In the beginning, a filibuster required two
thirds of the senators present and voting to 
cut off debate. In 1975, the Senate changed 
the rule to require only 60 votes. 

Senator Byrd would continue that number 
but after cloture there would be a require
ment that a final vote would be held within 
100 hours. 

The majority leader would also change the 
procedure so that it could be required that 
all amendments be directly related to the 
bill in question. 

It has been a tactic in the past for oppo
nents of legislation to print up hundreds of 
amendments and to call them up after clo
ture is in effect. Often they may bear little 
resemblance to anything relating to the bill. 

But voting on t hese can tie up the Senate as 
long as a filibuster. 

Senator Byrd's proposals are hardly sweep
ing. The minority is still protected and the 
business of the Senate would be improved. 
At some point, the public is going to be so 
enraged at a Senate doing nothing when 
great problems are at hand, it may lose pa
tience with both the filibuster and the sen
ators involved. 

[From the Rocky Mountain News, Jan. 30, 
1979] 

SENATE AGONISTES 

The time has come when the United States 
Senate must straighten out its rules of pro
cedure so that it can act responsibly on vital 
matters of public policy. 

High school civics students are taught that 
a minority of senators can and often do band 
together in an effort to talk a pending bill 
to death, to stall a decisive vote through 
the use of the "filibuster." They are also 
taught that if 60 of the 100 senators agree 
that the matter has been thoroughly de
bated, they may vote "cloture," thus ending 
the talkathon and setting the stage for a 
decision. 

Alas, this is not so. The late Sen. James 
B. Allen, D-Ala., as wily and resourceful a 
parliamentarian as ever walked the floor of 
the Senat e, found ways to force a theoreti
cally unlimited series of procedural votes 
even after cloture was voted. In short, he 
found a way to paralyze the Senate. 

He also found a way to infuriate the Sen
ate. Fighting chicanery with chicanery, 
Senate Democratic Leader Robert C. Byrd, 
W. Va. , in trying to break a post-cloture fili
buster, set some very troubling parlimentary 
precedents. He had perfectly proper motions 
and amendments ruled out of order. 

This is no solution. In fact, it's more dan
gerous t han the problem Allen created. 

To his credit, Byrd recognizes the danger. 
He has asked the Senate to set up new rules 
concerning procedures after the Senate has 
voted cloture. His proposals are fair. They 
would provide t he minority the opportunity 
to make a last-ditch stand but would also 
guarantee that the Senate would resolve 
the issue in a timely manner. 

We make no complaint -against the fili
buster itself. It is a cherished and time
honored device to protect the minority from 
being steam-rollered by the majority. But 
when at least 60 senators vote to end a fili
buster, the filibuster should end. The Senate 
should dispose of the issue and move on 
to other bus.tness. 

According to an aide, Sen. William Arm
strong, R-Colo ., has "no position" on the 
matter at this time. Sen. Gary Hart, D
Colo., says he is generally sympathetic to 
filibuster rules by the vote of a simple 
majority. 

We disagree with Hart's position, (and 
hope Armstrong comes up with one soon). 
It may be that that the traditional two
thirds majority should be required to change 
the prescribed number of votes needed to 
end a filibuster. But Byrd's proposals do not 
in any way alter the three-fifths require
ment to end debate. They seek only to shut 
off parliamentary tricks which have con
verted the time-honored filibuster into a tool 
for any senator bent on obstruction, pure 
and simple. 

The central question in the rules debate, 
as noted earlier by columnists Jack Ger
mond and Jules Witcover, is whether the 
members of the Senate are going to live up 
to their own estimate of their importance
or continue to "behave like cheap shysters 
trying to find loopholes in the fine print of 
zoning ordinances." Will Colorado's senators 
vote with or against the pettifoggers? We're 
waiting to see. 

[From the Kansas City Star, Jan. 18, 1979) 
DEBATE AND DELAY IN THE SENATE 

As sure as a new Congress convenes, the 
Senate goes through a biennial debate on 
its rules which, after 190 years, should be 
reasonably workable. The ritual began in 
1789 with the adoption of 20 rules by the 
first senators. Those initial guidelines on con
duct of the Senate were adopted with more 
dispatch than the Senate will display this 
month in another attempt to curb abuse of 
the filibuster. 

The filibuster has become a sacred guar
antee that the minority will not suffer a 
tyranny of the majority. In the House, which 
prides itself as the truly representative body 
of the two legislative chambers, the majority 
tyrannically shuts off its minorities by ending 
debate through frequent motions to move 
the previous question. Whether the cause of 
free debate has been better served in one 
chamber than another is questionable. 

Four years ago the Senate dealt with the 
filibuster by adopting a new rule permitting 
60 senators to invoke cloture, or end a fili
buster. The three-fifths rule was of all 100 
senators while the previous two-thirds re
quirement was of senators present and vot
ing. The practical result is that opponents o! 
a filibuster must keep 60 senators on the floor 
which, because of absenteeism, is not much 
easier than prevailing on a two-thirds vote 
(maximum 67) of those present. 

The more serious failing of the three-fifths 
rule is that practitioners of the filibuster 
have found ways to block a vote after 60 
senators have voted in favor of cloture. One 
new technique is to filibuster by amendment. 
Other devices for delaying a vote on legisla
tion opposed by a determined minority are 
frequent time-consuming quorum calls or 
roll calls on procedural questions. 

Even more deadly than the filibuster itself 
in the final days of a congressional session 
is the threat of delaying tactics. Senate lead
ers in the last Congress elected not to call 
up controversial measures in the final hec
tic days if a talkathon appeared likely to 
hold up action on essential legislation such 
as budget or high-priority legislation of the 
administration. 

In less complex times the filibuster was 
often little more than a nuisance and was 
at times an entertaining diversion when 
employed by flamboyant Southern orators. 
Senate schedules are now t oo heavy for such 
indulgences. As an example of how precious 
time is consumed, 80 Senate roll calls re
quiring as many as 30 minutes each were 
taken last year during debate on Panama 
Canal treaties when outnumbered opponents 
filibustered with amendments. 

Next was a controversial labor law revi
sion bill which never came to a final vote. A 
minority, well aware that a majority of 
senators would pass the bill if given a 
chance, blocked six efforts to shut off a 
filibuster over a six-week period. If cloture 
had been invoked, opponents of the meas
ure were ready to filibuster with n early 
1,000 printed amendments. Opponents of 
the treaties and labor blll kllled chances for 
a fair hearing on much legislation by 
throwing the Senate behind schedule in 
its early months of last year's session. 

The staid Senate is not given to draconian 
rules changes so there is no reason to ex
pect a lowering of the 60 votes required for 
invoking cloture. But the sheer annoyance 
of running from Senate office buildings to 
the Senate floor for time-wasting quorum 
calls or senseless, delaying roll calls should 
generate support for limiting post-filibuster 
debate. If a filibuster is broken, it seems 
entirely reasonable, as Sen. Robert Byrd, 
Democratic majority leader, has proposed, 
that post-filibuster debate be limited to a 
few hours. It should be no embarrassment 
to senators to concede that their profundity 
on a given issue has its limits. 
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[From the Danbury (Conn.) Sun-Times, 

Jan. 21, 1979] 
SENATE SHOULD CURTAIL FILIBUSTERS 

The United States Senate may regard itself 
as the world's greatest deliberative body, but 
the general public thinks of it as the world's 
most inefficient body when one, two or a 
handful of senators can keep it tied in a fili
buster, even though a cloture vote to end 
debate has been invoked by a substantial 
majority of the Senate. 

The Senate, at the start of its current ses
sion, has the opportunity to correct the fill
buster problem by adopting changes in Rule 
22, such as those proposed by Majority 
Leader Robert c. Byrd. 

In recent sessions of Congress, the Senate 
has been prevented from voting on major 
legislation by the dilatory actions of oppo
nents of a measure who offer dozens if not 
hundreds of amendments, or who insist that 
the previous day's journal be read in full or 
who raise and engage in the long arguments 
about points of order. 

On these occasions, the Senate has often 
showed the public a perception which borders 
on querulous men engaging in childish 
games. 

It is not a case of conservatives vs. liberals 
or anything like that. It is a case of getting 
public business done when it ought to be 
done. 

(From the Birmingham Post-Herald, Jan. 29, 
1979) 

POST-CLOTURE FILIBUSTERS 

The time has come when the United States 
Senate must straighten out its rules of pro
cedure so that it can act responsibly on vital 
matters of public policy. 

High school civics students are taught that 
a minority of senators can and often do band 
together in an effort to talk a pending blll 
to death, to stall a decisive vote through the 
use of the "filibuster." The students are also 
taught that if 60 of the 100 senators agree 
that the matter has been thoroughly de
bated, they may vote "cloture," thus ending 
the talkathon and setting the stage for a 
decision. · 

Alas, this is not so. Alabama's late sena
tor, James B. Allen, as wily and resourceful 
a parliamentarian as ever walked the floor 
of the Senate, found ways to force a theoreti
cally unlimited series of procedural votes 
even after cloture was voted. In short, he 
found a way to paralyze the Senate. 

He also found a way to infuriate the Sen
ate. Fighting chicanery with chicanery, Sen
ate Democratic I.eader Robert C. Byrd, W. Va., 
in trying to break a post-cloture filibuster, 
set some very troubling parliamentary prec
edents. He had perfectly proper motions and 
amendments ruled out of order. 

This is no solution. Tn fact, it's more dan
gerous than the problem Allen created. 

To his credit, Ma1ority Leader Byrd recog
nizes the danger. He has asked the Senate 
to set up new rules concerning procedures 
after the Senate has voted cloture. His pro
posal is fair. It would provide the minority 
the opportunity to make a last-ditch stand 
but would also guarantee that the Senate 
would resolve the issue in a timely manner. 

We make no complaint against the fili
buster itself. It is a cherished and time-hon
ored device to protect the minor! ty from 
being steam-rollered by the majority. But 
when at least 60 senators vote to end fili
buster, the filibuster should end. The Senate 
should dispose of the issue and move on 
to other business. 

We hope the Senate wm amend its rules 
and outlaw the post-cloture filibuster. 

[From the St. Louis Post-Dispatch, 
Jan. 17, 1979] 

A RULE TO END SENATE DELAY 

As the 96th Congress convened, the Senate 
was stlll faced with the prospect of having 

its legislative machinery sabotaged by strat
egists of delay-although the Senate since 
1975 has been theoretically able to cut off 
filibusters by a vote of 60 members. Now the 
parliamentary saboteurs accomplish their 
end, after the cloture vote, by offering 
endless amendments to the bill under 
considers. tion. 

In order to end such legislative wrecking 
tactics, Senate Majority Leader Robert Byrd 
has proposed a rule that would require a vote 
on the measure at issue within 100 hours 
after the required 60 senators approve a cut
off of debate. That is an excessively generous 
amount of time, considering that an in
ordinate period of debate may already have 
been spent on a bill before a cloture vote is 
ever called. Yet filibuster sympathizers, in
cluding business interests and members of 
the Republican minority, are still expected 
to fight the Byrd proposal. 

There is talk that the majority leader 
could win support for an anti-filibuster rule 
by embracing an easing of the Senate ethics 
code to permit senators to earn in outside 
income more than the 15 percent of salary 
now allowed. Such a blatant surrender to 
senatorial greed would be inexcusable. At 
$57,500 a year, senators are paid enough to 
get by without yielding to the corrupting 
influence of fat lecture fees from groups with 
interests in legislation. The rule against in
tolerable delay should be adopted because 
it is right, not because senators have been 
lured by a lowering of ethical standards. 

(From the Boston Globe, Jan. 15, 1979) 
ON NEW FILIBUSTER Ruu:s 

If all goes according to schedule, the U.S. 
Senate ought to come in like a lion. Its first 
item of business wlll be the enactment of 
its own rules and a time-honored debate 
over filibusters is almost certain to be re
joined. And well it should be because, as was 
amply demonstrated in the last session of 
Congress, the current rules not only protect 
the minority but give potential obstruction
ist powers even to any lone and willful 
senator. 

Business interests, headed by the U.S. 
Chamber of Commerce, are already organized 
for a major fight against any substantial 
changes, and groups such as organized labor 
and Common Cause are sure to be on the 
other side. The specific form of the con
frontation will, however, depend upon Ma
jority Leader Robert Byrd and, presumably 
to keep the opposition off-guard, he is not 
saying exactly what he will propose. 

The most dramatic change would be a re
duction in the number of Senators required 
to vote for cloture to end a filibuster . In 
1972, the number was reduced from 67 to 
60, a "constitutional" three-fifths of the full 
1()()-member body. One modest but progres
sive step would be to change that "con
stitutional" three-fifths, which means that 60 
senators must vote to support cloture, to a 
simple three-fifths of those present and vot
ing. Cloture could now fall if the vote were 
59-to-2. 

A change to three-fifths of those present 
and voting would at least require proponents 
of a particular filibuster to muster their 
troops and demonstrate they constitute a 
committed and significant minority. 

Another change, maybe the most impor
tant, would be to limit debate on a measure 
once cloture has been invoked. Now, there 
is the potential that legislation oon be fili
bustered by amendment. Senators opposed 
to a particular bill can propose thousands of 
amendments and demand a time-consuming 
roll call on each. The time consumed in such 
voting is not counted against the hour of 
debate afforded each senator after cloture. 

Last session, as time grew short, individual 
senators were able to use the threat of a di
rect filibuster or a filibuster-by-amendment 
to persuade Byrd not to bring popular but 
controversial issues to the floor. A change to 

include the time it takes to vote on amend
ments within a senator's allotted time for 
debate would cure this problem and preclude 
post-cloture filibusters. 

Even if it is argued that some protections 
should be afforded a legislative minority, 
there can be no justification for giving one 
or two or three legislators veto power. That, 
however, is what the present Senate rules 
permit, and that is what the Senate should 
change when it convenes later this month. 

Mr. ROBERT C. BYRD. Mr. Presi
dent, here is Senate Resolution 61 
amending rule XXII of the Standing 
Rules of the Senate: 

Resolved, That the second paragraph of 
paragraph 2 of rule XXII of the Standing 
Rules of the Senate is amended by inserting 
at the end thereof a new paragraph as 
follows: 

"After one hundred hours of consideration 
of the measure, motion, or other matter on 
which cloture has been invoked, the Senate 
shall proceed, without any further debate on 
any question, to vote on the final disposi
tion thereof to the exclusion of all amend
ments not then actually pending before the 
Senate at that time and to the exclusion 
of all motions, except a motion to table, or 
to reconsider and one quorum call on de
mand to establish the presence of a quorum 
(and motions required to establish a 

quorum) immediately before the final vote 
begins. The amount of time specified in the 
preceding sentence may be increased, or 
decreased (but to not less than ten hours) , 
by the adoption of e motion, decided with
out debate, by a three-fifths affirmative vote 
of the Senators duly chosen and sworn. At 
any time after ten hours of consideration, 
any remaining time may be reduced, but 
to not less than ten hours, by the adoption 
of a motion, decided without debate, by a 
three-fifths affirmative vote of the Senators 
duly chosen and sworn, and any such time 
thus agreed upon shall be equally divided 
between and controlled by the Majority and 
Minority Leaders or their designees. How
ever, only one motion to reduce time and 
only one motion to extend time ,specified 
above, may be made in any one calendar 
day.". 

That is the resolution, Senate Resolu
tion 61, in its entirety. 

So, Mr. President, the Senate is now 
beginning its debate on my proposal to 
deal with what has become known as 
tl)e postcloture phenomenon, more com
monly referred to as the postcloture 
filibuster. 

We now have precloture filibusters; 
we have filibusters on motions to pro
ceed; then we can have postcloture fili· 
busters on the motion to proceed; then 
we have filibusters on the measure pre
cloture, and then we have filibusters on 
the measure itself; then we have post
cloture filibusters on the measure; then 
we can have filibusters on conference 
reports; and, of course, we always have 
the threats of filibusters. 

We have minifilibusters, mini-maxi
filibusters, all kinds of filibusters. You 
name it, we have it, filibusters. 

But the only thing we are trying to 
deal with here is the postcloture fili
buster. We have seen that become the 
most divisive, the most contentious, 
matter to come before the Senate. In the 
year before last, cloture was invoked on 
the natural gas pricing bill. After cloture 
was invoked, there were 127 rollcalls
I may be off, I may not be accurate, and 
maybe I have missed by a half dozen one 
way or the other, but the RECORD will be 
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corrected if I am incorrect-and so we 
had all these rollcalls and about 35 
quorum calls, after cloture had been 
invoked. 

There is no cure for the postcloture 
filibuster in the rules. There is no cloture 
provided for as against the postcloture 
filibuster in the rules, and by virtue of 
that fact rule XXII really, insofar as 
dealing with filibusters is concerned, no 
longer exists. 

I was here in the old days when Sen
ator Richard Russell was recognized as 
the person in the Senate who knew more 
about the rules and precedents than any 
other Member in the body, and those 
were the days when the southerners
and a few other Senators from time to 
time would join them-would conduct 
filibusters in connection with civil rights 
matters and occasionally in regard to 
some other issue. 

But the filibuster was not a weapon 
that was often resorted to. It was re
sorted to by those Senators only when 
measures came along from time to time 
that dealt with an issue that was en
grained in their culture, and which had 
been so engrained for generations. 

But they used the filibuster-at least 
Senator Russell and the Senators who 
worked with him in those days-they 
used the rules; they did not abuse the 
rules. They were germane in their 
speeches. Senator Russell operated with 
his Southern colleagues in their orga
nized fashion. He was very much like 
the German general staff. They were 
organized into teams, and they would 
use the rules, but never abuse them. 

Once cloture was invoked, they recog
nized that the Senate had indicated that 
it was its will that the matter be brought 
to a close. They did not resort to dila
tory tactics, dilatory motions, dilatory 
amendments, endless quorum calls. They 
simply offered the amendments in good 
faith, had them voted up or down, and 
that was the end of the ball game. 

Mr. TOWER. Mr. President, will the 
Senator yield for an observation at that 
point? 

Mr. ROBERT C. BYRD. Yes, I yield 
without losing my right to the floor. 

Mr. TOWER. I appreciate the Sena
tor's recitation of the history of the use 
of the filibuster. 

I might note that in the old days un
der Russell's leadershiP-and I was 
privileged to be a member of the South
ern Caucus at that time, as a matter of 
fact the only Republican member of the 
Southern Caucus-but as I remember, 
too, it was more difficult to get cloture 
in those days, and the postcloture fili
buster is a phenomenon of recent occur
rence that has resulted from the reduc
tion of the requirement of the two-thirds 
vote to that of 60 percent of the Sena
tors duly elected and sworn. 

I think the conjunction of the two is 
not fortuitous. 

Mr. ROBERT C. BYRD. I thank the 
distinguished Sen a tor. 

It happened that in those days I was 
also on Senator Russell's side, and I 
spoke--

Mr. TOWER. And we both learned a 
lot, I imagine. 

Mr. ROBERT C. BYRD. I learned a 
little bit. I did not learn a lot, but I 
learned a few things. I did learn, how
ever, that the southerners under Sena
tor Russell's generalship conducted their 
filibusters in a very dignified manner, 
and once the Senate registered its will 
by invoking cloture they did not seek to 
prolong the agony. They only sought to 
have the Senate act up or down on their 
amendments. 

Senator Ervin, I think, called up more 
than 30 amendments one day following 
the debate on the 1964 Civil Rights Act, 
and they were voted on that same day. 
He did not insist on a quorum call in 
advance of each rollcall vote. He did 
not insist that the Sergeant at Arms be 
sent after Senators with requests for at
tendance, and then require a rollcall vote 
on that. He did not move to reconsider 
every vote on every amendment and then 
have a motion to table that, appeal the 
ruling of the Chair, and all that business. 

They did not engage in that nonsense. 
They did not engage in that farce. That 
was to their credit. 

As to the change in the number of 
Senators required to invoke cloture, 
that is my change, and it is of very 
recent vintage. It is language I wrote 
into the rule with the support of the 
majority of the Senate. I do not seek 
to change that. I do not seek to make 
any change in that. I am glad the dis
tinguished Senator mentioned that, 
because I was about to admit the fact 
that I do not seek any change in the 
number of votes required to invoke 
cloture. The number is now the con
stitutional three-fifths-60 votes, if 100 
Members are serving-and I do not pro
pose to change that. But we have lately 
seen, in the past 8 or 9 years, not just 
since that constitutional three-fifths 
become the rule, but in the last 8 or 
9 years, an increasing number of fili
busters, and within the last few years 
we have seen this postcloture filibuster 
burst into full bloom. 

So it is an effort to deal with that 
postcloture filibuster and to bring out 
of chaos an orderly procedure whereby 
the Senate can finally work its will on 
a measure or matter after cloture has 
been invoked that I have offered Senate 
Resolution 9, and offered even to mo
mentarily strip away everything but the 
postcloture section. 

It is unfair to a majority of 60 Sen
ators, who have indicated by their votes 
that it is time to bring a matter to a 
close, to continue to drag out and pro
long the action of the Senate and pre
vent it from reaching its final decision 
up or down on a measure. 

It is unfair to the three-fifths major
ity. In many instances, a part of that 
three-fifths is made up by Members on 
the other side of the aisle who join with 
Members on this side of the aisle to 
invoke cloture. 

It was never meant that the charity 
of the minority should rule in this place. 
It was always intended that the minor
ity shall have its just rights and that 
they should not be trampled upon, and 
the rules so provide. That is why I sup
port the three-fifths cloture rule. I feel 

that there should be a supermajority 
before cloture is invoked. 

But even after cloture is invoked de
bate does not come to an end. The pres
ent rules provide that each Senator 
shall have 1 hour. That was a good rule 
until it became abused, and the abuse of 
it is not the monopoly of either side. We 
have seen it abused by Senators on both 
sides of the aisle. So it is not a. partisan 
position that I take today in seeking to 
change that rule so as to prevent what 
we have lately seen develop,' which has · 
made the Senate from time to time a 
spectacle before the Nation. 

So, Mr. President, I am going to send 
to the desk an amendment, but I will ex
plain it first. I have other amendments. 

UP AMENDMENT NO. 2 

The first amendment I will send to the 
desk primarily will strike words from 
Resolution No. 61. It will strike the words 
on page 1, line 1, "the second para
graph." 

The reason for this amendment is as 
follows: In looking at rule XXII, on page 
23 of the yellow manual which I hold in 
my hand, there is some disagreement as 
to just what constitutes paragraph 2. 
There is a section numbered 2, and that 
section consists of several paragraphs. I 
suppose if one wanted to be technical, 
the first paragraph would end with the 
question mark after the word "close" on 
page 24. Another paragraph still under 
the section designated 2 ends with the 
preposition "of," almost midway down 
the page. 

Then there is a third paragraph end
ing with the word "debate." That is be
fore the section numbered 3. 

If we say that the second paragraph 
in paragraph 2 of rule XXII "is amended 
by inserting at the end thereof," what 
are we talking about? What is the second 
paragraph of paragraph 2? Is it the 
paragraph that ends with the words "all 
other business until disposed of"? Or is 
it the paragraph that ends with the 
words "shall be decided without debate"? 

It is an amendment that I think there 
should be no opposition to. It would 
simply strike out the words "the second 
paragraph." 

So the resolution would then read as 
follows: 

Resolved, that Rule XXII of the Stand
ing Rules Of The Senate is amended by in
setting at the end thereof. 

Mr. McCLURE. Will the Senator 
yield for a question? 

Mr. ROBERT C. BYRD. Yes. 
Mr. McCLURE. Mr. President, I do not 

think there would be any objection to 
that change. I think it does, first of all, 
two things. Certainly, the proposer of 
the resolution knows what he has in 
mind and he ought to be able to say it 
very clearly for others. Second, I think 
it does remove the ambiguity to which 
he has made reference. 

It does, however, present one proce
dural question in regard to amendments 
some have already prepared and lodged 
at the desk that make reference to the 
resolution as it appeared in Senate Res
olution 9 and again appears in Senate 
Resolution 61. I would assume there will 
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be no difficulty in conforming and per
haps no necessity for resubmitting and 
having two sets of amendments printed. 

Mr. ROBERT C. BYRD. The Senator 
is correct. 

Mr. McCLURE. I thank the Senator. 
Mr. ROBERT C. BYRD. Mr. President, 

I send to the desk the amendment and 
ask that it be stated by the clerk. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The second assistant legislative clerk 
read as follows: 

The Senator from West Virginia (Mr. RoB
ERT c. BYRD) proposes an unprinted amend
ment numbered 2: 

On page 1, line 1, strike "the second para
graph of" . 

Mr. McCLURE. Mr. President, I won
der if the Senator from West Virginia 
might agree that the rekeying of the 
proposed amendments will be permitted 
from time to time as they come up as 
necessary to reflect change, and that 
after that rekeying they will be treated 
as original text, as an original amend
ment. 

Mr. ROBERT C. BYRD. The Senator 
would certainly have my support with 
respect to rekeying any amendments that 
might otherwise fall, because they have 
been keyed to those particular words. 

Mr. McCLURE. And that in so re
keying them they will not be treated as 
an amendment in the second degree? 

Mr. ROBERT C. BYRD. Absolutely. 
Mr. McCLURE. I thank the Senator. 

With that understanding, Mr. President, 
I think there is absolutely no objection 
to the amendment from this side of the 
aisle. 

The PRESIDING OFFICER. The ques
t ion is on agreeing to the amendment. 

Without objection, the amendment is 
agreed to. 

Mr. ROBERT C. BYRD. Mr. President, 
I move to reconsider the vote by which 
the amendment was agreed to. 

Mr. SARBANES. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

UP AMENDMENT NO. 3 

Mr. ROBERT C. BYRD. Mr. President, 
I move that on page 1 of Senate Resolu
tion 61, line 4, after the word, "after," 
there be inserted the words, "no more 
than." 

The way the measure now reads is as 
follows: "After 100 hours of considera
tion of the measure," et cetera. It might 
be contended that the Senate. if it adopts 
the resolution, could proceed to vote on 
the final disposition of the matter on 
which cloture has been invoked only 
after 100 hours of consideration. My 
amendment would simply insert words 
to make it read, "After no more than 
100 hours of consideration of the meas
ure, motion, or other matter on which 
cloture has been invoked, the Senate 
shall proceed, without any further de
bate on any question, to vote on the final 
disposition thereof," etcetera. 

I have three parts to this amendment. 
I am content with offering only that por
tion of the amendment at this time. 

Mr. TOWER, Mr. President, will the 
Senator yield? 

Mr. ROBERT C. BYRD. Yes. 
Mr. TOWER. I believe there is no ob

jection over here, provided the same un
derstanding elicited from the majority 
leader by the Senator from Idaho on the 
first amendment still prevails in terms 
of conformity of amendments already 
pending. 

Mr. ROBERT C. BYRD. Yes, indeed. 
Absolutely. If there are amendments 
which have already been introduced 
which are keyed to those words as they 
now exist in the resolution, I would ask 
unanimous consent that they be so 
keyed as to conform with the change 
that would be made by my amendment. 

The PRESIDING OFFICER <Mr. 
MOYNIHAN). Without objection, it is SO 

ordered. 
Mr. ROBERT C. BYRD. Mr. President, 

I send the amendment to the desk and 
ask that it be stated by the clerk. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The second assistant legislative clerk 
read as follows: 

The Senator from West Virginia (Mr. 
RoBERT c. BYRD) proposes an unprinted 
amendment numbered 3: On page 1, line 4, 
after the word "after", insert "no more than". 

On page 2, beginning on line 2, strike 
"amount of time specified in the preceding 
sentence" and insert in lieu thereof "one 
hundred hours". 

Mr. ROBERT C. BYRD. That merely 
conforms the second portion so that it 
would not be inconsistent with the first 
change. 

Mr. McCLURE. Will the Senator yield? 
Mr. ROBERT C. BYRD. Yes. 
Mr. McCLURE. Do I understand cor

rectly that the second change being sug
gested is on page 2 of Senate Resolution 
61, and would strike the words "the 
amount of time specified in the preceding 
sentence"? 

Mr. ROBERT C. BYRD. It would not 
strike the article "the". It would strike 
"amount of time specified in the preced
ing sentence," and would substitute 
"100 hours." 

Mr. McCLURE. It would then read 
"The 100 hours may be increased or 
decreased''. 

Mr. ROBERT C. BYRD. That is the 
way it would read: "The 100 hours may 
be increased or jecreased", and so on. 

Mr. McCLURE. Mr. President, I think 
the first change, that which occurs on 
page 1, line 4, is a clarifying amend
ment, and under the substitute which 
the Senator from Alaska has sent to the 
desk on behalf of the ad hoc committee 
considering this rna tter, this would also 
be a means by which the 100 hours 
might be decreased. I think that the 
change that is being suggested by the 
Senator from West Virginia is consistent 
with what both sides, all the parties ne
gotiating, have been groping to achieve. 

The change which is being suggested 
on the second page certainly can be 
read in connection with the change on 
the first page. I do not believe there is 
any objection from anybody on this side 
of the aisle. We accept the amendment 
as offered. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment. 

The amendment was agreed to. 
Mr. ROBERT C. BYRD. Mr. President, 

I move to reconsider the vote by which 
the amendment was agreed to. 

Mr. McCLURE. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

UP AMENDMENT NO. 4 

Mr. ROBERT C. BYRD. Now, Mr. 
Presic;lent, I send an amendment to the 
desk which would do the following: On 
page 2, line 3, of Senate Resolution 61, 
beginning with the word, "or", strike all 
through and including the word, "at", 
on line 6. It would insert in lieu thereof 
the words, "or at". 

On page 2, line 7, it would strike the 
word, "any" and the word "reduced", 
and would substitute for the word "any" 
the word "tbe", and for the word "re
duced", the word, "decreased". 

Let me read the resolution, that por
tion thereof that is affected, as it now 
reads in the resolution, having been 
amended a moment ago: 

The 100 hours may be increased, or de
creased (but to not less than 10 hours), by 
the adoption of a. motion, decided without 
debate, by a three-fifths affirmative vote of 
the Senators duly chosen and sworn. At any 
time after 10 hours of consideration any 
remaining time may be reduced, but to not 
less than 10 hours, by the adoption of a 
motion, 

Etcetera. 
I propose to change that by my amend

ment so it will read as follows: 
The 100 hours may be increased, or a.t any 

t ime after 10 hours of consideration, the re
maining time may be decreased, but to not 
less than 10 hours, by the adoption of a. mo
tion, decided without debate, 

And so on. 
Why do I do this? The reason is as 

follows : As the verbiage now reads, the 
amount of time-the 100 hours-can be 
decreased, but to not less than 10 hours. 

Then it goes on to say that at any 
t ime after 10 hours of consideration, the 
remaining time may be decreased. 

As the language now reads, I think it 
is possible that the moment cloture is 
invoked, a motion could be made to de
crease the time from 100 to 10 hours, and 
if that motion is supported by a three
fifths affirmative vote, 10 hours is all 
there is for debate. 

I do not mean to do that. I want at 
least 10 hours of consideration before 
that motion can be made. 

So that is the purpose of my amend
ment. 

Mr. McCLURE. Will the Senator 
yield? 

Mr. ROBERT C. BYRD. Which would 
provide that the 100 hours may be in
creased at any time, but that only after 
10 hours of consideration could a mo
tion be made to decrease the remaining 
time, and then to not less than 10 addi
tional hours. 

Mr. SARBANES. Will the majority 
leader yield on that? 

Mr. ROBERT C. BYRD. Yes, I yield. 
Mr. SARBANES. I take it this would 

mean that there would be, in effect, even 
if this process were invoked, 20 hours as 
the absolute minimum. In other words, 
10 hours as it is now; only then, as I 



February 8, 1979 CONGRESSIONAL RECORD- SENATE 2135 
understand it, it is subject to the in
terpretation that a motion to decrease 
could be made immediately, and then 
there would be 10 hours. 

Mr. ROBERT C. BYRD. Yes. 
Mr. SARBANES. Then that would be 

the end of it. 
Mr. ROBERT C. BY:tD. Yes. 
Mr. SARBANES. The change would 

preclude that motion from being made 
until10 hours had expired. 

Mr. ROBERT C. BYRD. Exactly. 
Mr. SARBANES. And then the motion 

could only decrease down to an addi
tional 10 hours. So it guarantees 20 
hours at a minimum. Is that correct? 

Mr. ROBERT C. BYRD. Precisely. The 
Senator has stated in 60 seconds that 
which took me 5 minutes to say and it 
is exactly the intent of the amendment. 

Mr. SARBANES. I think that is very 
considerate on the part of the majority 
leader in terms of further insuring a sig
nificant amount of time postcloture. 

This is after cloture? 
Mr. ROBERT C. BYRD. Yes. 
Mr. SARBANES. Postcloture for the 

consideration of the measure, because 
it would insure 20 rather than 10 hours. 

Mr. ROBERT C. BYRD. Yes. I thank 
the Senator. 

Mr. McCLURE addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Idaho. 
Mr. McCLURE. Mr. President, cer

tainly, on behalf of the minority, we 
have no objection to the amendment. 
However, we would, I think, like to indi
cate at this time that at this point we 
may begin to register some objection and 
we may have further amendments to 
offer later in addition to the substitute 
which has been lodged at the desk. 

I say now that our acceptance of the 
amendment should not be implied as 
an acceptance of the proposition that a 
three-fifths vote can limit the debate to 
20 hours. 

There are many of us who feel that 
that is unduly restrictive and unduly 
limits the guarantees to individual Mem
bers, and whatever the minority group 
might be, grouping within the Senate, 
with respect to the right to debate or 
offer amendments even in a postcloture 
situation. 

But we have no objection to the 
amendment and, for our part, will accept 
it with that understanding. 

Mr. ROBERT C. BYRD. I thank the 
distinguished Senator. 

Mr. President, I send the amendment 
to the desk and ask that it be stated so it 
Will be in the RECORD. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
The Senator from West Virginia (Mr. 

RoBERT c. BYRD) proposes an unprinted 
amendment numbered 4 

On page 2, line 3, beginning with the 
word "or", strike all through and includ
ing the word "At" on · line 6 and insert the 
words "or at". 

On page 2, line 7, strike "any remaining 
time may be reduced" and insert in lieu 
thereof: "the remaining time may be de
creased". 

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment. 

The amendment <UP No.4) was agreed 
to. 

Mr. ROBERT C. BYRD. Mr. President, 
I move to reconsider the vote by which 
the amendment was agreed to. 

Mr. McCLURE. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. ROBERT C. BYRD. Mr. President, 
I will be glad to yield to any other Sena
tor who has an amendment to offer. I 
want to demonstrate in every possible 
way my total fairness, objectivity, rea
sonableness, and sweetness; so if any 
Senator wishes to offer an amendment, 
I will yield. 

If not, I think we are making great 
progress. 

I have so many goodies here that I 
am hard put to determine which should 
be called up first. 

UP AMENDMENT NO. 5 

Mr. ROBERT C. BYRD. Mr. President, 
the next amendment I shall offer is one 
which will demonstrate beyond any 
peradventure of a doubt that the major
ity leader really wants to do the right 
thing always and be fair to those who 
oppose a measure on which cloture has 
been invoked. 

It would add at the end of the resolu
tion a new paragraph which would pro
vide for conforming changes to be made 
to changes ordered prior to the reprint
ing of a bill, after cloture has been in
voked, such conforming changes to be 
limited to lineation and pagination; and 
that is just what the distinguished Sena
tor has been talking about here a mo
ment ago. 

The Senate might proceed to invoke 
cloture, as it does from time to time, and 
after cloture has been invoked amend
ments which were in order prior to the 
reprinting of a bill no longer are in order 
because the pages had been changed, or 
the numbers of the lines had been 
changed. In that case, through no fault 
of his own, a Senator who has dutifully 
followed the rules and had his amend
ments at the desk in writing, prior to the 
invoking of cloture and the announce
ment of such by the Chair, is automat
ically ruled out. He cannot call up his 
amendment. 

So I will correct that, if the Senate 
will adopt this amendment, which I :.a.ow 
send to the desk, and I ask that it be 
stated·by the clerk. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 
The Senator from West Virginia (Mr. 

RoBERT c. BYRD) proposes an unprinted 
amendment numbered 6: 

At the end of the resolution, add a new 
paragraph as follows: 

"If, for any reason, a bill is reprinted after 
cloture has been invoked, amendments which 
were in order prior to the reprinting of the 
blll will continue to be in order and may be 
conformed and reprinted at the request of 
the amendment's sponsor. The conforming 
changes must be limited to lineation and 
pagination." 

Mr. McCLURE. Mr. President, will the 
Senator from West Virginia yield for a 
question? 

Mr. ROBERT C. BYRD. I yield. 

Mr. McCLURE. Mr. President, this 
tracks very closely what the ad hoc com
mittee had discussed, which is contained 
also in the substitute offered by the Sen
ator from Alaska, with one difference; 
and I wonder where the Senator from 
West Virginia might consider that one 
difference. 

After some discussion, we had deleted 
the provision that restricts it to pagina
tion and lineation, for the reason that 
sometimes an amendment or a substi
tute may change the words, may change 
the order or structure of a sentence, but 
not change the meaning, but technically 
an amendment that might have repeated 
the original structure or ordering of that 
sentence would then be out of order. 

For that reason, we deleted that refer
ence to lineation and pagination but left 
in the provision that it can be only a 
conforming change, a change to conform 
the amendment to the structure of the 
bill as it then stands before the Senate. 

There are two reasons for this: First 
of all, if it occurs early, you may have 
to submit a multiplicity of amendments, 
trying to anticipate the changes. Sec
ond, once cloture has been invoked, you 
cannot thus amend. 

I think it just carries forth the inten
tion the Senator from West Virginia is 
expressing, without opening it to any 
kind of mischief. 

Mr. ROBERT C. BYRD. I am afraid it 
would do just that. It would open it up to 
mischief. It is too ambiguous and too 
vague, and I think the interpretations 
and constructions of such an amendment 
could vary from pole to pole. 

We have been going along for years 
without what I have offered, and Sen
ators simply were just out of luck if the 
bill were reprinted; and sometimes it was 
done intentionally so that amendments 
would be out of order. 

By offering this amendment, we cor
rect an obvious inequity. There can be 
no ambiguity about this. It is clear as to 
what it does and what it means. I am 
afraid that to go beyond that, we might 
open up some other doors. Therefore, 
I would not want to modify my amend
ment to include the suggestion offered 
by the able Senator. 

Mr. McCLURE. Mr. President, al
though I am saddened by the failure of 
the spirit' of comity that had so far en
veloped these proceedings this afternoon, 
to the extent of this modest change I 
have suggested, it certainly would not be 
my intention to object to the adoption 
of the amendment. It goes a long way to
ward answering one of the serious ques
tions that has been involved, and it is a 
step in the effort to be fair to all Mem
bers in the post-cloture situation. 

So I will not object to the amendment. 
But I do hope that before we have com
pleted the consideration of this matter, 
the Senate may again-and perhaps, in
deed, even the Senator from West Vir
ginia may again-take a look at that 
proposal, with a view either to finding a 
way to avoid the mischief which he per
ceives or to agreeing that it does not 
have that degree of mischief in it. We 
will not at this time pursue the matter 
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further, but we have no objection to the 
adoption of the amendment. 

Mr. ROBERT C. BYRD. I thank the 
Senator. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment. 

The amendment was agreed to. 
Mr. ROBERT C. BYRD. Mr. President, 

I move to reconsider the vote by which 
the amendment was agreed to. 

Mr. McCLURE. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. ROBERT C. BYRD. Mr. President, 
if any Senator wishes to call up an 
amendment, I will be glad to yield the 
floor. 

For the time being, I suggest the ab
sence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

UP AMENDMENT NO. 6 
Mr. ROBERT C. BYRD. Mr. President, 

the amendment I am about to offer, I 
think, is a good one which should be 
accepted. 

There are those who say that, in view 
of the fact that the resolution would put 
a 100-hour cap on a measure or a motion 
or other matter on which cloture has 
been invoked, in view of the fact that 
time for quorum calls and rollcall votes 
and so on would come out of the 100 
hours, lo and behold, at the end of 100 
hours there may be a Senator who has 
been seeking recognition all of this time 
and he would be denied recognition be
cause the clock would have run its course, 
the 100 hours would have passed, the 
sands in the hourglass would all have 
dropped into the pyramid, and the poor 
fellow would be left without recourse, 100 
hours are gone. Someone thoughtlessly 
chewed up part of it with quorum calls 
and rollcall votes. And here is this poor 
junior Senator from West Virginia, who 
has been standing on his feet all this 
time, all that 100 hours, seeking recogni
tion, and he never could get it because 
the Chair continued to recognize only 
members of the majority party or only 
certain Senators there within the party, 
or certain Senators on either side of the 
aisle or on one side. 

Theoretically, that is correct. In theory 
that could happen. But in practice I can
not conceive of its happening. I just can
not conceive of its happening. 

I think it was ascertained here recently 
that the maximum number of Senators 
ever to seek recognition to seek to use 
their hour after cloture was invoked was 
something like 27. 

So I cannot conceive of a situation in 
which, cloture having been invoked on a 
matter, the 100 Senators would desire to 
use the hour to which each of the 100 
Senators was entitled. 

Nor can I conceive of any Presiding 
Officer who would consistently refuse to 
recognize a Member of the Senate on 

either side of the aisle who had not been 
accorded recognition. 

On one occasion I was critical of the 
Vice President, a member of my own 
party who sat in the chair, because he 
did not recognize the minority leader. 
And I think I unduly criticized him. I 
thoughtlessly took advantage of the fact 
that the Vice President could not defend 
himself without permission of the Sen
ate to do so. And I expressed my regrets 
later to the Vice President for that fact 
and said if it ever happened again I 
would try to get unanimous consent of 
the Senate for the Vice President to 
speak to explain his position. 

On another occasion the distinguished 
senior Senator from Louisiana criticized 
the Vice President of the United States 
at that time, the late Nelson Rockefeller, 
because the Vice President declined to 
recognize the late able Senator from 
Alabama <Mr. Allen). 

So there are those on both sides, cer
tainly, on this side of the aisle. I cannot 
say that any Member on the other side 
of the aisle would defend my right to 
recognition, but I have defended theirs 
from time to time, and I think that in 
the spirit of fairness that exists in the 
Senate, on which really the operation of 
the Senate basically rests, the spirit of 
comity and fairness would always guar
antee that a Member of the Senate would 
get recognition. 

The Chair has discretion in the recog
nition of Senators. Although he is re
quired by the rules to recognize the first 
Senator who shall address the Chair, it is 
within his discretion to decide who is the 
first Senator to address the Chair. When 
several Senators address the Chair si
multaneously, the Chair has the discre
tion, and that discretion cannot be 
appealed. 

But I cannot envision unfairness on 
the part of the Chair in refusing to rec
ognize a Senator who repeatedly stands 
on his feet and seeks to get recognized. 

Now, conceivably 100 hours could go 
by and a Senator might have had a few 
of his amendments acted upon and he 
might still have an amendment remain
ing, in which case my resolution provides 
for an extension of the 100 hours if 
three-fifths of the Senators, the same 
number who invoke cloture, vote to ex
tend the time; so there is that escape 
valve. And if it is noted that the distin
guished Senator from Idaho <Mr. Mc
CLURE) has been seeking recognition and 
he has had one amendment acted upon, 
he has had two amendments acted upon, 
he has had a half-dozen acted upon, or 
he has had none and he has tried to get 
recognition time and time again and he 
could not get it, and 100 hours are up, 
then 60 Senators in this body are going 
to be fair and they are going to extend 
that time, if it is only for an hour, so 
he can call up his amendment, and that 
provision is in my resolution. 

So every Senator is going to get his 
chance. 

I cannot envision a time when the 100 
hours would be run and a Senator would 
not have had an opportunity to call up 
his legitimate amendments. Now if he 
has 500 amendments at the desk, or 1,000, 
and has his staff cranking out 500 more 

with the promise that after those 500 
are produced there will be 500 more, then 
I can envision 100 hours going by and 
he will not have an opportunity to call 
up his 2,000 amendments. 

But I do not think there is any rule 
of equity, justice, and fairness that 
would require that the Senate have to 
undergo that kind of trial and tribula
tion in any event, and that is just what 
we are trying to get away from here now. 

So, to meet that theatrical hypothesis 
that some Senators have conjured up, I 
offer the following amendment, which 
says that no Senator shall call up more 
than two amendments until every other 
Senator shall have had the opportunity 
to do likewise. 

This would give every Senator a chance 
to call up two amendments. He could 
not call up any more; and if another 
Senator wanted recognition, that Sena
tor seeking recognition would be able to 
call up his amendment. And if no other 
Senator sought recognition, then the 
same Senator who had just called up two 
amendments and had them disposed of 
could call up another one. It at least 
gives other Senators a chance also to 
call up their amendments. 

So. Mr. President. I send that amend
ment to the desk and ask that it be 
stated by the clerk. 

The PRESIDING OFFICER. The clerk 
will report. 

The legislative clerk read as follows : 
The Senator from West Virginia (Mr. 

RoBERT C. BYRD) proposes an unprinted 
amendment numbered 6. 

At the end of the resolution, add a new 
paragraph as follows: 

"No Sena.tor shall call up more than two 
amendments until every other Senator shall 
have had the opportunity to do likewise." 

Mr. McCLURE. Mr. President, I won
der if the Senator from West Virginia 
might illustrate what he thinks proce
durally will happen, how this provision 
will be procedurally handled. Would it 
be the expectation of the Senator from 
West Virginia that a Member who has 
had two amendments called up and 
acted upon, and then seeks recognition, 
could not be recognized, if there were 
any other Senator in the Chamber who 
had not had two amendments offered 
and acted upon and was then seeking 
recognition? 

Mr. ROBERT C. BYRD. He could not 
be recognized to call up another amend
ment at this point. 

Mr. McCLURE. Yes. But it would not 
entail the necessity of some procedural 
method to determine whether or not 
some other Senator wished to call up 
another amendment. 

Mr. ROBERT C. BYRD. No. 
Mr. McCLURE. It would simply de

pend upon whether or not there was some 
Senator in the Chamber--

Mr. ROBERT C. BYRD. Exactly. 
Mr. McCLURE. Seeking recognition 

which would be the qualification. 
Mr. ROBERT C. BYRD. Precisely. 
If the Senator from Idaho called up 

two amendments one after the other and 
they were disposed of, he would not be 
required, and no one would be required, 
to pUt in a quorum call or a call on the 
cloakroom lines to find out if Senator 
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RANDOLPH, my senior colleague, or Sen
ator BYRD of West Virginia wants to call 
up an amendment. 

If Senator RANDOLPH wants to call up 
an amendment or Senator RoBERT C. 
BYRD wants to call up an amendment, let 
them be here to call it up. 

Mr. McCLURE. If the Senator had two 
amendments acted upon and was seeking 
to offer a third amendment, and there 
was no other Senator seeking recognition 
for the purpose of calling up an amend
ment, he could do so without delay? 

Mr. ROBERT C. BYRD. Exactly. The 
other Senators would have slept on their 
rights. Presumably no other Senator 
would be on the floor ready to call up an 
amendment, so the Senator from Idaho, 
having had two amendments called up 
and acted upon, and seeking to call up 
another amendment, could not call up 
that amendment until Senator MoYNI
HAN, who might be seeking recognition, 
could call up his amendment. Then after 
that amendment of Senator MoYNIHAN's 
was acted upon, and he did not have any 
other amendment and sat down, if no 
other Senators sought recognition then 
the Senator from Idaho could seek and 
gain recognition and call up a third 
amendment. 

It would prevent a Senator from hog
ging the floor, calling up amendment 
after amendment after amendment after 
amendment without other Senators hav
ing a chance to get their amendments 
acted upon. 

Mr. McCLURE. Mr. President, I will 
not object to the amendment. I do have 
one concern in my mind. If the bill is a 
long bill and if at that time we are still 
going through the bill section by section, 
ordinarily if you get to the cloture provi
sion and the bill is open for amendment 
at any point, my only concern would be 
if, as a matter of fact, you are still pro
ceeding through the bill sequentially, 
an individual Member's major concern 
might be to a section that is late in the 
bill, and that might be the one he wants 
to call up first, but he would have to wait 
until everybody else in the Chamber had 
had their say on the earlier sections be
fore he could ever offer his amendment. 

I suspect that may be nearly academic; 
that probably in every instance when 
we are in a cloture condition the Mem
ber could pick the amendment regard
less of where it lies within the bill and 
in that manner be able to choos~ the 
amendment in which he is most inter
ested regardless of where it may occur 
in the bill; and if that latter is the prac
tical method, then I do not think there 
is any real problem. But I can see where 
there might be if the other situation 
were in effect. 

Mr. ROBERT C. BYRD. I think it 
would be the practical situation that 
would obtain as a general rule, and if 
the Senate is proceeding section by sec
tion I do not think he would be any 
worse off than he is at the present time. 

Mr. McCLURE. He would be worse off 
from the standpoint that he would not 
dare offer his less important amend-

ments because he would be subject to 
the invocation of this rule by the time 
they got to the section that was of most 
importance to that individual Member, 
and it might preclude him from offering 
other amendments in which he was very 
much interested, but he had to reserve 
his time and his rights until we get to 
the end the bill, and then he would be 
under very-he would be in a very hard 
dilemma as to when he might offer what 
amendments, and in what order, because 
once having offered two he is subject to 
a rule that he was not subject to before 
he offered the two amendments. 

As I say, that may be academic. How
ever, I can perceive of a time when it 
may indeed become restrictive, and it 
may be that with some thought we could 
find a way around that in the post-clo
ture situation. 

I certainly, for one, will be trying to 
consider that in the next few days and 
before we get back on the 19th to con
tinue the amending of this provision. 

Mr. ROBERT C. BYRD. Mr. President, 
I thank the Senator. I do not envision a 
problem, but I certainly will continue to 
also think about it, and if it develops 
that there seems to be a problem I will 
certainly give consideration to any sug
gestions to ameliorate it. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment of the Senator from West Virginia. 

Mr. McCLURE. Mr. President, without 
prolonging the discussion, a couple of 
things have crossed my mind as to the 
way in which we could do that. After 
50 hours of time have elapsed on the 
measure, that it would be in order to 
offer an amendment to any section of 
the bill even though otherwise we would 
be proceeding through the bill section by 
section, or something of that nature, so 
that if you cannot get down to the very 
end of the time still going through the 
bill section by section, still not having 
arrived at the section in which the Sena
tor is really interested, that might be the 
remedy. The whole 100 hours could have 
been consumed without ever having got
ten to the section of the bill in which the 
Senator is most interested. 

Mr. ROBERT C. BYRD. Mr. President, 
I do not see--

The PRESIDING OFFICER. Will the 
Senator have the kindness to withhold? 
The Chair, for the edification of the 
Senator from Idaho, and not to lecture 
but to make the observation, would like 
to state that it is not normally the prac
tice of the Senate to proceed sequentially 
on a bill, section by section, save for 
committee amendments. To do so other
wise requires unanimous consent, and 
since the normal practice is to amend 
where it will in whatever order amend
ments come forward after the committee 
amendments have been acted upon, the 
Chair does not see any problem. 

I thank the Senator for his courteous 
attention to the Chair. 

Mr. McCLURE. I thank the Chair for 
his observation. As I said, it may be aca
demic, and maybe it will not occur. 

The PRESIDING OFFICER. The Sen
ator is quite correct; he did say that. 

Mr. ROBERT C. BYRD. I was just go
ing to say--

The PRESIDING OFFICER. If the 
Chair could interrupt the Senator once 
more, the Parliamentarian wishes to 
make a point that on treaties as in the 
Committee of the Whole, the matter is 
taken up section by section for amend
ment. 

Mr. ROBERT C. BYRD. I was going to 
say just what the Chair said, although 
not as well and not as articulately, that 
normally we do not proceed section by 
section except in dealing with commit
tee amendments unless by unanimous 
consent resorted to otherwise. But in the 
case of treaties, there would be that 
problem. 

May we have a vote on the amend
ment? 

The PRESIDING OFFICER. The ques
tion is on agreeing to the amendment of 
the Senator from West Virginia. 

The amendment was agreed to. 
Mr. ROBERT C. BYRD. Mr. President, 

we are making such splendid progress 
that I am going to run out of amend
ments at this rate. 

The PRESIDING OFFICER. Is the 
Senator going to move its reconsidera
tion? 

Mr. ROBERT C. BYRD. Mr. President, 
I move to reconsider the vote by which 
the amendment was agreed to. 

Mr. McCLURE. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. ROBERT C. BYRD. Mr. President, 
I suggest the absence of a quorum for the 
moment before deciding on whether to 
call up another amendment. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. Presi
dent, I had expected such violent opposi
tion to the amendments I have called up, 
I am really somewhat taken aback by 
the .speed with which the Senate has ac
cepted what I had considered to be ex
cellent amendments. 

Mr. McCLURE. Will the Senator yield? 
Mr. ROBERT C. BYRD. Yes. 
Mr. McCLURE. We are trying to illus

trate our good faith and our desire to ac
commodate, our desire to find a solution. 
We want to demonstrate that. The Sena
tor from West Virginia has certainly 
demonstrated his measure of sweetness 
in his disposition on a matter of this 
kind. 

Mr. ROBERT C. BYRD. Mr. President, 
I stand at this time helpless and almost 
speechless. 

RECESS FOR 3 0 MINUTES 

Mr. President, I ask unanimous con
I stand at this time helpless and almost 
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that the Senate stand in recess for 30 
minutes. 

There being no objection, the Senate, 
at 2: 57 p.m., recessed until 3:27 p.m.; 
whereupon the Senate reassembled when 
called to order by the Presiding Officer 
(Mr. ROBERT C. BYRD). 

COMMUNICATIONS 
The ACTING PRESIDENT pro tem

pore laid before the Senate the following 
communications, together with a.ccom
panylng reports, documents, and papers, 
which were referred as indicated: 

EC-500. A confidential communication 
from the Assistant Secretary of Defense, In
ternational Security Affairs, transmitting, 
pursuant to law, a report on NATO country 
defense expenditures for 1978, planned ex
penditures for 197° , and the percent of real 
change indicated for the 1978-79 period; to 
the Committee on Armed Services. 

EC-501. A secret communication from the 
Comptroller General of the United States, 
transmitting, pursuant to law, a report on 
the major issues of the antisatelllte weapon 
system being developed by the Department 
of Defense; to the Committee on Armed 
Services. 

EC-502. A communication from the Assist
ant Secretary of the Army (Manpower and 
Reserve Affairs) , transmitting a draft of pro
posed legislation to amend title 37, United 
States Code, to authorize family separation 
allowances for members in the pay grade of 
E--4 and below with dependent s; to the Com
mittee on Armed Services. 

EC- 503. A communication from the Secre
tary of Transportation, transmitting a draft 
of proposed legislation to improve the pro
tections afforded the public against risks 
associated with the transportation of haz
ardous commodities by pipeline; to the 
Committee on Commerce, Science, and 
Transportation. 

EC-504. A communication from the chair
man, Advisory Council on Historic Preserva
tion, transmitting, pursuant to law, a report 
on the actual and potential effects of surface 
mining activities on nationally significant 
natural and historic landmarks; to the Com
mittee on Energy and Natural Resources. 

EC-505. A communication from the chair
man, United States Nuclear Regulatory Com
mission, transmitting a draft of proposed leg
islation to authorize appropriations to the 
Nuclear Regulatory Commission in accord
ance with section 261 of the Atomic Energy 
Act of 1954, as amended, and section 305 of 
the Energy Reorganization Act of 1974, as 
amended, and for other purposes; to the 
Committee on the Environment and Pul>llc 
Works. 

EC-506. A communication from the Assist
ant Legal Adviser for Treaty Affairs, Depart
ment of State, transmitting, pursuant to 
law, international agreements other than 
treaties entered into by the United States 
within 60 days after the execution thereof; 
to the Committee on Foreign Relations. 

EC-507. A communication from the Assist
ant Secretary for Congressional Relations, 
Department of State, transmitting a draft 
of proposed legislation to authorize addi
tional appropriations for the Department of 
State for fiscal year 1979; to the Committee 
on Foreign Relations. 

EC-508. A communication from the Assist
ant Secretary for Congressional Relations, 
Department of State, transmitting a draft 
of proposed legislation to authorize appro
priations for the Department of State for 

the fiscal years 1980 and 1981, and for other 
purposes; to the Committee on Foreign Re
lations. 

EC-509. A communication from the Prin
cipal Deputy Assistant Secretary of Defense 
(Manpower, Reserve Affairs, and Logistics), 
transmitting, pursuant to law, a report on 
civ111an positions in the Department allo
cated or places in grades G8-16, GS-17, and 
G8-18 during the calendar year 1978, and 
a report on positions established in the De
partment to carry out research and develop
ment activities requiring the services of spe
cially qualified scientific or professional per
sonnel; to the Committee on Governmental 
Affairs. 

EC-510. A communication from the Gov
ernor of the Canal Zone, transmitting, pur
suant to law, a report of disposal of foreign 
excess property (including plant retirements 
due to age and obsolescence) by the Panama 
Canal Company and Canal Zone Govern
ment for the fiscal year ended September 30, 
1978; to the Committee on Governmental 
Affiairs. 

EC- 511. A communication from the Comp
troller General of the United States, trans
mitting, pursuant to law, a report entitled 
"Marine Amphibious Forces: A Look at Their 
Readiness, Role, and Mission," February 6, 
1979; to the Committee on Governmental 
Affairs. 

EC-512. A communication from the Comp
troller General of the United States trans
mitting, pursuant to law, a report ~ntitled 
"Early Childhood and Family Development 
Programs Improve the Quality of Life for 
Low-Income Fam111es," February 6, 1979; to 
the Committee on Human Resources. 

EC-513. A communication from the Sec
retary of Health, Education, and Welfare, 
transmitting, pursuant to law, the first of 
four bimonthly reports on the progress of 
the Influenza Immunization Program; to 
the Committee on Human Resources. 

EC- 514. A communication from the 
chairperson, National Commission on Di
gestive Diseases, transmitting, pursuant to 
law, a report on the use and organization 
of national resources to effectively deal with 
digestive diseases; to the Committee on Hu
man Resources. 

EC-515. A communication from the Comp
troller General of the United States, trans
mitting, pursuant to law, a report entitled 
"Correctional Institutions Can Do More to 
Improve the Employab111ty of Offenders," 
February 6, 1979; to the Committee on the 
Judiciary. 

EC-516. A communication from the Com
missioner, Immigration and Naturalization 
Service, Department of Justice, transmit
ting, pursuant to law, orders entered in 
1,094 cases in which the authority contained 
in section 212(d) (3) of the Immigration and 
Nationality Act was exercised in behalf of 
such aliens; to the Committee on the Ju
diciary. 

PETITIONS 
The ACTING PRESIDENT pro tem

pore laid before the Senate the follow
ing petitions and memorials, which were 
referred as indicated: 

POM- 39. A joint resolution adopted by 
the Legislature of the State of California; 
to the Committee on Foreign Relations: 

"ASSEMBLY JOINT RESOLUTION NO. 7 
"Whereas, It is a reprehensible policy that 

would assume that the moral obligation tor 
the mass murder of over 11,000,000 innocent 
victims of the "Holocaust" can be eliminated 
by the passage of time; and 

"Whereas, The statute of limitations of 
the German Federal Republic relating to 
Nazi war criminals is scheduled to expire 
on December 31, 1979; and 

"Whereas, If such statute of limitations 
does expire, no investigation of murder, 
including genocide, committed by Nazi war 
criminals can be mttiated after that date; 
and 

"Whereas, If such statute of limitations 
does expire, thousands of Nazi war crim
inals who were actively involved in the 
calculated and brutal mass murder of 
m1llions of. innocent victims wlll be rewarded 
for having evaded justice; and 

"Whereas, Crimes of lesser horror than 
mass murder and genocide are subject to no 
statute of limitations either in California or 
in numerous other jurisdictions; and 

"Whereas, It is in the interest of all free 
people that new generations not be allowed 
to forget the dangers and consequences of 
the crime of genocide; and 

"Whereas, An international campaign to 
convince the German Federal Republic to 
eliminate or extend the current statute of 
limitations has been initiated by a broad 
base of concerned organizations and indi
viduals; now, therefore, be it 

"Resolved by the Assembly anct the Sen
ate of the State of California, jointly, That 
the Government of the United States urge 
the German Federal Republic and the legis
lators of that nation to abolish or extend 
the statute of limitations relating to Nazi 
war crimes; and be it further 

"Resolved, That the Legislature requests 
that the President and Secretary of State 
of the United States communicate the con
tents of this resolution on behaLf of the 
people of California to the following om
clals of the German Federal Republic: the 
President , the Chancellor, the Ambassador 
to the United States, Chief Justice of the 
Supreme Court, and the national legisla
tors; and be it further 

"Resolved, That the Chief Clerk of the 
Assembly transmit copies of this resolution 
to the President of the United States, to 
the Secretary of State, to the Speaker of 
the House of Representatives, to the Ma
jority Leader of the Senate, to the Chair
man, Senate Foreign Relations Committee, 
to the National Security Council members, 
and to each Senator and Representative 
from California in the Congress of the 
United States." 

REPORTS OF COMMITTEES 
The following reports of committees 

were submitteed: 
By Mr. CRANSTON, from the Commlttee 

on Veterans' Affairs, without amendment: 
s . Res. 66. An original resolution author

izing additional expenditures by the Com
mittee on Veterans' Affairs for inquiries and 
investigations. Referred to the Committee on 
Rules and Adinlnistration. 

FOREIGN CURRENCY REPORTS 
In accordance with the appropriate 

provisions of law, the Secretary of the 
Senate herewith submits the following 
reports of standing committees of the 
Senate, certain joint committees of the 
Congress, delegations and groups, and 
select and special committees of the Sen
ate, relating to expenses incurred in the 
performance of authorized foreign 
travel: 
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Name and country 
Name of 
currency 

Senator S.l. Hayakawa: Japan __ ___ _________ Yen_---- - ----- ------
Elvira Orly : Japan ____ ____ _________________ Yen_- ---------------
Nancy P. Foster: Japan __ __________________ Yen_- -------------- -

~~m?; t fr:~~~r=~~~~~~~~======== ==== == == ~=~ = = ========= ==== == Douglas Jackson: Switzerland _______________ German marks _______ _ 

Per diem 

Forei&n 
currency 

148,020 
148, 020 
148,020 
143,465 
135, 370 
921.05 

TotaL ____________________________________ -- -- __ -- __ --------------------

Transportation Miscellaneous Total 

U.S. dollar 
equivalent 

or U.S. 
currency 1 

784.00 
784.00 
784.00 
759.87 
717.00 
545.00 

Forei&n 
currency 

307, 178 
307, 178 
257, 712 
257,712 
257, 712 

1, 206.15 

4, 373.87 ---- -------- - -

U.S. dollar 
equivalent 

or U.S. 
currency 1 

Forei&n 
currency 

U.S. dollar 
equivalent 

or U.S. 
currency 1 

1, 627.00 ----------------------------
1,627.00 ----------------------------
1,365.00 ----------------------------
1,365.00 ---------- ------------------
1,365.00 ----------------------------

713.69 ---------- ------------------

Forei&n 
currency 

455, 198 
455, 198 
405,732 
401, 177 
393,082 

2,127.20 

8, 062. 69 ------------------ ------------------------

t If foreign currency is used, enter U.S. dollar equivalent; if U.S. currency is used, enter amount expended. 

U.S. dollar 
equivalent 

or U.S. 
currency 1 

2, 411.00 
2, 411.00 
2, 149.00 
2, 124.87 
2, 082.00 
1, 258.69 

12, 436.56 

Dec. 29, 1978. 
HERMAN E. TALMADGE, 

Chairman, Committee on Agriculture, Nutrition, and Forestry. 

CONSOLIDATED REPORT OF EXPENDITURE OF FOREIGN CURRENCIES AND APPROPRIATED FUNDS FOR FOREIGN TRAVEL, CO..,MITTEE ON ENERGY AND 
NATURAL RESOURCES, EXPENDED BETWEEN JAN. 1 AND DEC. 31, 1978 

Per diem Transportation Miscellaneous Total 

U.S. dollar U.S. dollar U.S. dollar 
equivalent equivalent equivalent 

Name of Forei&n or U.S. Forei&n or U.S. Forei&n or U.S. Forei&n 
Name and country currency currency currency 1 currency currency 1 currency currency 1 currency 

Senator James Abourezk: 

~~~!~~/a~~~~~~~~o!~ ~~~~~~ ~= == == == == == -~~~~!~=== == == == == == == == == :: =~~·= ~~~=-- ---- -~~~~~- == == == == == ~~~= -------- -~·-~~-== == == == == == == ::::::::::::::---- -- -~~~ ~~~-Senator James A. McClure: 
2 2• 897• 40 ------------------ ------------------------

United Kin&dom _________ -------------- Pounds._____________ 38. 26 75. 00 ______________ -------- __ ---------------- ______ ---------- 38. 26 
Libya-_______________________________ Dinars_________ ______ 110. 400 375. 00 __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ ____ __ __ __ __ __ __ __ __ __ __ __ 110. 400 
Saudi Arabia _________________________ Riyals _______ _ -------- 778. 50 225.00 ____ -------------- ______________ ---------- __ __ __ ______ __ 788. 50 

Michael D. Hathaway: 

~i~~:~ -~i_n_R_~o-~~== :::::: == ==== ====== :: ~f~anr~~-- __ ==== ==== ==== 
Saudi Arabia_------------------------ Riyals _______________ _ 

Senator Henry M. Jackson: 

76.13 
110.400 
778.50 

150. 00 --------------------------------------------------------
375. 00 --------------------------------------------------------
225. 00 -------------------------------------------- ·- ----------

76.13 
110.400 
778.50 

U.S. dollar 
equivalent 

or U.S. 
currencyt 

77.66 
975.00 

2, 897.40 

75.00 
375.00 
225.00 

150.00 
375.00 
225.00 

Japan________________________________ No currency used ______________________________________________________ -- ____ -- ---------- __ ---- ________ -- __ -- __ ------ ________ -- _______ _ 
People's Republic of China _____ ------ __ Yuan eq_ ___ ____ __ __ __ 1, 014. 60 a 600.00 ______ ------ __ -------- ___ _______ ------ __ ____ __ __ __ __ __ __ 1, 014. 60 600. 00 

Gren!iW~~aor~rJ~~n-- ---------------------------------------------------------------- ---------------------- 1, 853. 40 __ __ __ __ ____ __ __ __ __ __ __ __ ____ ________ __ __ 1, 853. 40 

f~~!~~~t~~~~~~~~~!~ ~~~~~~ ~= == == == == == -~~~~~~~====== == == == == ---- -~·-~~~~~~- -- -- --~-~~~~- == == == == == == == == == =i:~~i:ifi= == ==== == == == == == == == == == == == ----- ~·-~~~~~~- 6~~: ~ Daniel A. Dreyfus: 
1
• 

853
· 

40 

. :~f~~!~~~~~~~~~~~~~~~~~~~ ~= == == == == == -~~~~~ ~~==== == == == == == ____ -~·-~!~~~~- ______ 3_~~~~- == == == == == == == == == =i~i~i:iij= == == == == == == == == == == == == == == _____ ~~~!~~~~- 6~: ~ Wrnfred 0. Craft, Jr.: 
1
• 
853

· 
40 

Geneva, Switzerland. __ ------ __________ Franc. _____ --------__ 885. 05 450. 00 ____________ ------ ________________ ------------ __ __ __ __ __ 885.05 450. 00 
--------------- -------------------------------- ------------------------------------ --------------- __ 27. 00 -------------- 27. 00 Air traveL____________________________________________________________________________ ________________ 751. 00 __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ 751. 00 

D. Michael Harvey: 
Geneva, Switzerland ••• ------ __________ Franc._--------______ 737. 55 375. 00 ______________ ---------------- __ __ __ __ __ __ __ ____ ____ __ __ 737. 55 

------ --·---.- ·- ·- -- ·- ·- ·- · - .--- ----------.-- -.-.-.---.-.----- ·- --·---. ----- --·-.-.-------------- __ 23. 80 ------ ---- ----
Gre:Vlrl!r~~~!icie:- -------- ,... ---------------------- -· ---- ·- -- -· -- •• -------------------------- -------------- 751. 00 ---------------------- -- - --- -------- ------

England ______________________________ Pound_______________ 224. 44 442. 16 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ __ _ _ __ __ __ _ _ _ _ _ _ __ ____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 224. 44 

ri~~~~e~ ~ = == == == == == == == == = = = = == = = = = =- ~~~~~= == === = == = = =====- ---- ~·- ~~~~ ~~-- ------~~~~ ~- = = = == = = = = = = = = =-------883: 4ii- = = = == = = ==:: = =: =:: ==: ===: = == =----- ~·-~~~·-~~-
David L. Swanson: England ______________________________ Pound ____ •• _________ 179. 55 353. 71 ________________________________________ • _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 179. 55 

if{%~~~~~~~~~=-~~~~~~=-=-=-~=-~=-=_=_=_=_=_=_=_=_=_ -~~~n~~~~-;;--~~r_k_=_=_=_=_=_=_=_=_---- ~~ ~~!~ ~~--------~~~~ ~-= == = = === = == == =~ ~ ~: = =~;i~i~= =-~-~-~-=-=-=-~-~-~-=-~-~-~-~-~-~-~-~-~-~-~-~:_~-~-~-=:_-- -- ~~ !~!~ ~~-
Willis D. Smith: 

En&land ______________________________ Pounds ••• ··--·------ 179.55 353.71 ---------- -----------------------·---------------------- 179.55 
France.______________________________ Francs_______________ 2, 269. 50 534. 00 __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ _ _ __ __ __ __ __ __ __ __ __ 2, 269. 50 
Germany •• _____ -------------------- __ Deutsche marks_______ 487. 05 255. 00 __ -- --- - ______ ------ ________ ____ ____________ ------------ 487. 05 Air fare •• ____________________________________________________________________________________________ 936. 60 _________________________________________ _ 

Harris N. Miller: 

~flV!;e:: == == == == == == == == == == == :::::: -~~~~i~~- ~~~~~-s:::: :: == ______ -~~~~~--- ____ -~~~~- == == == == == == == ------'44i:oo· == == == :: == == == == == == == == == == ______ -~~~~~-
TotaL __ _ ---- - ------- •.•. ________ ...........•••••• ____ --------- .• ------ .... 8, 682. 87 _____ . __ . ----- 13, 159. 86 .. _ .... . ·-····-·-. ____ .... _. 

tlf forei~n currency is used, enter U.S. $ equivalent; If U.S. currency is used, enter amount expended. 
2 Via military aircraft. equivalent commercial rate. 
a Includes travel within People's Republic of China. 

50.80 

375.00 
23.80 

751.00 

442. 16 
445. 00 
883.40 

353.71 
534.00 
255.00 
936. 60 

353.71 
534.00 
255.00 
936.60 

300.00 
441.00 

21,893. 53 

'All other air fare and per diem pa1d by outside source. 

Dec. 28, 1978. 
HENRY M. JACKSON, 

Chairman, Committee on Energy and Natural Resources. 

CONSOLIDATED REPORT OF EXPENDITURE OF FOREIGN CURRENCIES AND APPROPRIATED FUNDS FOR FOREIGN TRAVEL BY MEMBERS AND EMPLOYEES OF THE U.S. SENATE. 
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS, EXPENDED BETWEEN NOV. 26 AND DEC. 17, 1978 

Per diem Transportation Miscellaneous Total 

u.s. dollar U.S. dollar U.S. dollar 

Name of 
eq ivalent equivalent equivalent 

Fore ian Foreign or U.S. Forei&n or U.S. Foreian or U.S. 
Name and country currency currency currency currency currency currency currency currency 

Heidi Boucher: 
~=rlgmiuamny·_-_-·_-_-_-_____ • __ - ._._ ._ -_-_-_-_-_ • _______ ._._ ._._-_-_ ._ DBeelugtisacnheframnacr.k·_·_-_-_-_-_·_ ._ 6, 712 222. 00 . __ ••• _ ....... _ .................. __ .. ____ . _. _. _ .•... ___ . 

7
s
12
, 1.

1
12
7 712.17 369.00 ------ ------ --------- -----------------------·- ----------Italy ••....•..••• ________ •••• •• ______ • Lira _______ •• _________ 255, 300 300. 00 _. _. __ .•. ________ .. ______ . ___ . _________________ . _____ ... 255, 300 

Egypt.-.-- ••• ---.- -- ••••••.•... ....•• LE. __ . .• •• •• • • • • ••••• 262, 000 375. 00 . __ .... __ ................ _ ................. _______ . _ __ __ 262, 000 
United Kingdom ___ ---- -- ------ --- ____ . Pound. __ ---------___ 214.48 416.00 ------------------------- ____ --------------------------- 214.48 
Netherlands_ •••• ••• ___ ...•• • __ . _____ _ Guilder •••• __ .-----___ 347. 50 168. 00 ••••••••••••• ___ ••• _ •••.•••••••••• ••••• _. _ ••• _ _ __ _ _ __ __ _ 348. 50 

-·---. ·-·-- --·-·-. -·· ··-· •• -- -· •••• ·-··.--- --··-- --···- •• -· •• -.-- .1, 251. 00 ------- •• ----- ····-·· --------- -··-· - -- ·---

U.S. dollar 
equivalent 

or U.S. 
currency 

222.00 
369.00 
300.00 
375.00 
416.00 
168.00 

1, 251.00 
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COMMITIEE ON ENVIRONMENT AND PUBLIC WORKS, EXPENDED BETWEEN NOV. 26 AND DEC. 17, 1978-Continued •• 

Per diem Transportation Miscellaneous Total 

U.S. dollar U.S. dollar U.S. dollar U.S. dollar 

Name of Foreign 
equivalent 

or U.S. Foreign 
equivalent 

or U.S. Foreign 
equivalent 

or U.S. Foreign 
equivalent 

or U.S. 
Name and country currency currency currency currency currency currency currency currency currency 

Senator Mike Gravel: 
Belgium _________________ ________ _____ Belgian franc_________ 6, 712 222 00 6 712 

t~~;;~;~~~-\- __ =: -~ -\-~ ~~---~ ~~---~1~~~:TJ.m~m: :. :: j;~: _ :: _:-_ ~l~ \~ ~~ \\\\ \~ \\\\\\\\.\78.\15\\1\11\ \11\l\1\1\\)\;;; \\;)\c::jim: 
222.00 
369.00 
542.00 
150.00 
301.00 
84.00 

450.00 
783. 15 

TotaL ___ ------------------------------------------------- __ - ___ --______ 3, 968. 00 _ _ __ __ __ __ __ __ 2, 034. 15 _________________________________________ _ 6, 002.15 

t Amended report will be filed when State Department determines the balance of travel reimbursement due Senator Gravel. 

Jan. 31, 1979. 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu
tions were introduced, read the first and 
the second time by unanimous consent, 
and referred as indicated: 

By Mr. HAYAKAWA: 
s. 386. A blll to amend and supplement the 

Federal reclamation laws relating to the fur
nishing of water service to nonexcess and 
excess lands; to the Committee on Energy 
and Natural Resources. 

By Mr. STEVENS: 
S. 387. A blll to amend title 5 of the United 

States Code to provide paid leave tor a Fed
eral employee participating in certain ath
letic activities as an official representative of 
the United States; to the Committee on Gov
ernmental Affairs. 

By Mr. STEWART (for himself, Mr. 
NELSON, Mr. WEICKER, Mr. HATCH, 
and Mr. PRESSLER) : 

s. 388. A b1ll to promote the ownership of 
small businesses by their employees and to 
provide a means whereby employees can pur
chase their companies where the companies 
would otherwise be closed, llquidated, or re
located, and to assure that firms owned whol
ly or partly by their employees are eligible 
for all forms of assistance from the Small 
Business Administration; to the Select Com
mittee on Small Business. 

By Mr. TOWER: 
S. 389. A b1ll to amend the Credit Control 

Act of 1969; to the Committee on Banking, 
Housing, and Urban Affairs. 

By Mr. METZENBAUM (for himself, 
Mr. KENNEDY, Mr. BAYH, Mr. LEAHY, 
Mr. }'40RGAN, ~nd Mr. BAUCUS): 

S. 390. A b1ll to expedite and reduce the 
cost of antitrust litigation , and for other 
purposes; to the Committee on the Judiciary. 

By Mr. ROTH: 
S. 391. A bUl to llmit the burden reporting 

requirements placed on small businesses, to 
provide for the pllot testing of reporting 
forms issued or required by the Federal Gov
ernment, to establish procedures tor the re
duction of the reporting burden upon small 
businesses on a continuing basis, and for 
other purposes; to the Committee on Govern
mental Affairs. 

By Mr. COHEN (for himself and Mr. 
HATFIELD): 

S. 392. A bUl to provide that polllng and 
registration places for elections for Federal 
office be accessible to physically handicapped 
and elderly individuals, and for other pur
poses; to the Committee on Rules and Ad
ministration. 

By Mr. DOMENICI: 
S. 393. A b111 to amend the Railroad Re

tirement Act of 1974 with respect to annu
ities for widows and widowers of certain ran
road employees; to the Committee on Human 
Resources. 

By Mr. MOYNIHAN (for himself and 
Mr. JAVITs) : 

S. 394. A b1ll to amend the definition of 
employee for certain purposes of the Internal 
Revenue Code; to the Committee on Finance. 

By Mr. CHILES (for himself, Mr. Do
MENICI, Mr. DOLE, Mr. GLENN, Mr. 
BRADLEY, Mr. PRYOR, and Mr. 
COHEN): 

S. 395. A blll to require studies and recom
mendations from the Department of Health, 
Education, and Welfare with respect to 
health insurance sold as a supplement to 
Medicare, to provide penalties for certain 
sales practices, and for other purposes; to the 
Committee on Finance. 

By Mr. DOLE (for himself and Mr. 
McGoVERN): 

S. 396. A bill to amend the Internal Reve
nue Code of 1954 to exempt farm trucks and 
soil and water conservation trucks from the 
Highway Use Tax; to the Committee on 
Finance. 

By Mr. MOYNIHAN: 
s. 397. A bill to amend the Internal 

Revenue Code of 1954 to recognize and define 
theatrical production organizations, to allow 
cost recovery accounting tor theatrical pro
duction organizations, to allow the invest
ment tax credit for theatrical production 
costs, to provide for capital gain treat
ment upon sale of certain theatrical JM'O
duction rights, to allow for limited nonrec
ognition of gain realized or income derived 
by a theatrical production organization, and 
to provide for capital gain treatment for 
sales by authors of first theatrical produc
tion rights and the initial subsequent sale 
of ancma.ry rights; to the Committee on 
Finance. 

By Mr. CHILES (for himself, Mr. 
STONE, and Mr. BUMPERS): 

S. 398. A b1ll to amend section 8e of the 
Agricultural Adjustment Act, as reenacted 
and amended by the Agricultural Marketing 
Agreement Act of 1937, to subject imported 
tomatoes to restrictions comparable to those 
applicable to domestic tomatoes; to the 
Committee on Agriculture, Nutrition, and 
Forestry. 

By Mr. DOLE (for himself, Mr. PRESS
LER, Mr. STEWART, Mrs. KASSEBAUM, 
and Mr. HAYAKAWA): 

S. 399. A blll to amend the Federal Crop 
Insurance Act; to the Committee on Ag
riculture, Nutrition, and Forestry. 

By Mr. SCHWEIKER: 
S. 400 A blll to relieve the liabillty for 

the repayment of certain erroneously made 
contributions by the United States; to the 
Committee on the JudiCiary. 

By Mr. MOYNIHAN: 
S. 401. A b111 !or the relief of the Man

hattan Bowery Corporation, of New York, 
New York; to the Committee on Finance. 

By Mr. RIEGLE: 
s. 402. A blll for the rellef of Samson 

Signed : JENNINGS RANDOLPH, 
Chairman, Committee on Environment and Public Works. 

Kossivi Kpadenou, M.D.; to the Committee 
on the Judiciary. 

S. 403. A bill for the rellef of Anita Tavares 
Dy; to the Committee on the Judiciary. 

S. 404. A bill for the relief of Yaeko Howell; 
to the Committee on the Judiciary. 

S. 405. A bill for the rellef of Hun Sik 
Sanderson; to the Committee on the Judi
ciary. 

S. 406. A b1ll for the relief of Luzbella Y. 
Imasa, M.D.; to the Committee on the Ju
diciary. 

S. 407. A b1ll for the relief of Arnaldo 
Moreno, M.D.; to the Committee on the Ju
diciary. 

By Mr. HELMS: 
S. 408. A blll for the relief of Yasmeen 

Muredali Gillan! and Aneela Glllani; to the 
Committee on the Judiciary. 

S. 409. A blll for the relief of Muradali P. 
Gillan!; to the Committee on the Judiciary. 

By Mr. BAYH: 
S. 410. A bill amending title 5 of the United 

States Code to improve agency rulemaking 
by expanding the opportunities for public 
participation, by creating procedures for 
congressional review of agency rules, and by 
expanding judicial review, and for other pur
poses; to the Committee on Governmental 
Affairs. 

By Mr. HARRY F~ BYRD, JR. (for him
self and Mr. HELMS): 

S.J. Res. 38. A joint resolution to amend 
the Constitution of the United States to 
mandate a balanced budget; to the Commit
tee on the Judiciary. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. HAYAKAWA: 
S. 386. A bill to amend and supplement 

the Federal reclamation law relating to 
the furnishing of water service to non
excess lands; to the Committee on En
ergy and Natural Resources. 

FAMILY FARM LmERATION ACT OF 1979 

Mr. HAYAK.AWA. Mr. President, today 
I am introducing the Family Farm Lib
eration Act of 1979. This bill is intended 
to free our family farms from the entan
glements of Federal intervention. 

The main thrust of this bill is to allow 
American farmers the oppo,rtunity to 
operate their farms without Federal in
terference. This bill provides a buy-out 
provision, which may be chosen by indi
viduals or by water districts. Any indi
vidual or water district would opt to own 
land in excess of the acreage limitation. 
They would agree to pay the full cost of 
the water. This would include costs of 
construction, the interest on that con
struction, and the costs of operation and 
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maintenance. At the time they agree to 
pay this unsubsidized cost of water they 
would be free from all limitations asso
ciated with reclamation law. They could 
own as much land as they wish, in 
order that these farmers can own and 
operate economically sound farm units, 
without the intervention of the Federal 
bureaucracy. 

The Family Farm Liberation Act raises 
the acreage limitation from 160 acres to 
320 acres per person, for those wishing to 
continue to receive Federal water subsi
dies. These recipients of the interest
free construction loans would be free 
from any residency requirement also. I 
do not think that the Government should 
have the right to tell people where they 
can or cannot live simply because they 
receive Federal moneys for water. 

In addition, no person who owns land 
receiving Federal water subsidies shall 
be restricted in any way as to how much 
land they can lease. There has never 
been any leasing restriction written into 
any of the Federal reclamation laws cur
rently on the books, and I see no reason 
to begin now. The Secretary of the In
terior, in publishing reclamation regu
lations in the spring of 1977 took great 
liberty in including leasing limitations in 
them. This is a great example of Federal 
bureaucrats establishing new policy 
through regulation, policy that was 
never intended by law. This is why we 
need a buy-out provision in Federal rec
lamation law. 

This bill I am presenting is very sim
ple-it is intended to liberate our family 
farms from entanglements with the Fed
eral bureaucracy. I believe that Ameri
can agriculture is the backbone of this 
country. Our farms should be able to op
erate on a free enterprise basis. 

Over the last few decades, we have 
gotten carried away in Washington. 
Every day the Federal Register publishes 
many new regulations. Each Federal 
agency has so many new rules and regu
lations that it is almost impossible to 
keep up with them. We need to start 
heading in a new direction, one of less 
government. Most bureaucrats are in the 
habit of keeping themselves in business, 
promoting new regulations that their 
agency can enforce. We need to turn this 
trend around and take control of this 
regulatory process, which has long been 
out of hand. 

I want to make it clear that under my 
bill, any individual who wishes to con
tinue owning 320 acres or less is entitled 
to continue to receive federally subsi
dized water. That person is free to op
erate his land in any way he wishes, 
including in partnership with another 
farmer or group of farmers. Members of 
that person's family would also be en
titled to 320 acres each of land receiving 
federally subsidized water. 

The equivalency provision in this bill 
will allow owners to less productive land 
to make up for that inequity in terms 
of an increased acreage allotment. This 
equivalency provision ·would take into 
account all factors affecting productivity. 
These include topography, soil char
acteristics, adequacy of water supply, 
crop adaptability, costs of crop produc-

tion, and length of growing season. 
Through this provision I hope to make 
the factors more equal for those who 
choose to remain under an acreage 
limitation. 

This bill allows people to voluntarily 
pay the full cost of water, and at the 
same time free themselves from Federal 
intervention. They would be free to op
erate their farms as free enterprise busi
nesses. The idea for this legislation is 
not brandnew-in fact this philosophy 
of the buy-out provision has been dis
cussed for over 10 years. In 1968 a com
mittee appointed by Governor Reagan 
issued a report which advocated the 
idea of taking away water subsidies in 
return for freeing farmers from the awe
some regulations associated with recla
mation law. The members of that Reagan 
committee are very distinguished mem
bers of society, and they deserve credit 
for their hard work on this subject. 

We had hearings on reclamation law 
in the Senate last year, but many peo
ple did not have the opportunity to 
testify because of time constraints. I 
hope that this year the Senate Energy 
and Natural Resources Committee and 
the House Interior Committee will take 
the time to very carefully review all 
angles of this subject. 

Up until now the administration has 
attempted to enforce regulations that 
would upset 75 years of established farm
ing practices in the West, under the 
guise of enforcing reclamation law. We 
must recognize the fact that any Federal 
dollars spent on irrigation and other 
water projects are dollars well invested. 
Reclamation law reform is one of the 
most important issues to the people of 
California. I hope to see this issue ad
dressed by the Senate this year. 

By Mr. STEVENS: 
S. 387. A bill to amend title 5 of the 

United States Code to provide paid leave 
for a Federal employee participating in 
certain athletic activities as an official 
representative of the United States; to 
the Committee on Governmental Affairs. 

ATHLETIC OPPORTUNITIES ASSISTANCE ACT 

Mr. STEVENS. Mr. President, in the 
last Congress, the distinguished former 
Senator from Minnesota, Hubert 
Humphrey, and I introduced a bill which 
provided leave time and ftexible hours 
for Olympic athletes employed by the 
Federal Government. Hearings were 
held on the bill this past fall. At that 
time, the Civil Service Commission 
viewed the bill favorably, though they 
desired some minor modifications. 

Today, I am introducing basically the 
same bill. It entitles an Olympic athlete 
credit for up to 90 days a year, in which 
he, as a member of the U.S. team, is 
preparing for or participating in world, 
Pan American or Olympic competition. 

Until last year, our Government pro
vided no financial support for U.S. teams 
in the Olympics. A great number of other 
nations have subsidized their athletic 
programs for years. The lack of funding 
has been one of the key impediments to 
a fully developed sports program. 

My bill attempts to help resolve that 
problem. It does not provide direct Gov-

ernment subsidies. Rather, it gives Fed
eral employees who are athletes the 
opportunity to continue to participate in 
major competitions. At the present time, 
if an individual takes a full-time job, he 
or she must often forego any serious 
athletic competition. Many of our col
lege or even high school graduates who 
happen to graduate in a non-Olympic 
year must choose between participation 
in athletics or earning a living. We need 
to provide a way for athletes to work 
without foregoing the opportunity to 
represent the United States in interna
tional competition. The cost would be 
minimal. Testimony at the hearings 
stated that only one Federal employee 
would have been benefited by this bill 
for the 1976 Olympics. 

Passage of this bill will certainly open 
up greater opportunities for a Federal 
employee to represent this Nation in 
Olympic competition. No longer will Fed
eral employment bar the athlete from 
continuing his career in international 
amateur sports. We also hope passage 
of this bill will encourage private in
dustry to assist our athletes in a similar 
fashion. 

Mr. President, I ask unanimous con
sent to have the text of my bill printed 
in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 387 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, that this 
Act may be cited as the "Athletic Oppor
tunities Assistance Act." 

SEc. 2. (a) Subchapter II of chapter 63 
of title 5, United States Code, is amended by 
adding at the end thereof the following new 
section: 
"SEC. 6327. ABSENCE WHILE REPRESENTING 

THE UNITED STATES IN CER
TAIN COMPETITION 

" (a) An employee (as defined in section 
2105 of this title) is entitled to leave without 
loss of, or reduction in, pay, leave to which 
he is otherwise entitled, credit for time or 
service, or performance, or efficiency rating 
for each day, not in excess of 90 days in a 
calendar year, in which he, as a member of 
the United States team, is preparing for or 
participating in athletic competition on the 
world, Pan American or Olympic level In a 
sport which is contested in either Pan 
American or Olympic competition. 

"(b) For purposes of subsection (a), the 
Term 'United States team' includes any 
coach or athlete who is a member of the of
ficial delegation of the United States to 
world, Pan American, or Olympic competi
tion. 

"(c) The Civil Service Commission is au
thorized to issue regulations for the adminis
tration of this section.". 

(b) The table of sections for chapter 63 
of such title is amended by adding at the 
end thereof the following new item: 
"6327. Absence while representing the 

United States in certain athletic 
competition.". 

By Mr. STEWART <for himself, 
Mr. NELSON, Mr. WEICKER, Mr. 
HATCH, and Mr. PRESSLER): 

S. 388. A bill to promote the ownership 
of small businesses by their employees 
and to provide a means whereby employ
ees can purchase their companies where 
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the companies would otherwise be closed, 
liquidated, or relocated, and to assure 
that firms owned wholly or party by their 
employees are eligible for all forms of 
assistance from the Small Business Ad
ministration; to the Select Committee on 
Small Business. 

SMALL BUSINESS EMPLOYEE OWNERSHIP ACT 

• Mr. STEWART. Mr. President, today, 
along with the distinguished chairman 
and ranking minority member of the 
Senate Select Committee on Small Busi
ness, and with the strong support of Sen
ator RUSSELL LONG, I am pleased to in
troduce the Small Business Employee 
Ownership Act. The bill mandates that 
all of the assistance the Small Business 
Administration normally makes available 
under its 7<a> business loan program and 
8 <a> procurement assistance program 
will now also be made available to em
ployee owned companies, companies 
with employee stock ownership plans 
<ESOP's) and trusts <ESOT's), and em
ployee organizations which are seeking to 
purchase their companies when they 
would otherwise close, relocate, or be sold 
to an outside interest. 

The bill is being introduced because 
the SBA current regulations discourage 
employee ownership of business. That is 
a major error in judgment, however, 
because employee ownership has been 
clearly shown to improve company profits 
and productivity, to provide a means for 
a retiring businessman to transfer his 
business, rather than be forced to liqui
date it, and because employee purchase 
of businesses that would otherwise close 
or relocate has been a very successful and 
low-cost way to preserve jobs and com
munity business activity. Under current 
SBA regulations, however, employee stock 
ownership trusts are ineligible for SBA 
assistance altogether, and employees 
seeking to buy their businesses through 
other financial devices find that they are 
subject to the same criteria that must be 
met by individual entrepreneurs-cri
teria such as individual assets and man
agement experience. These criteria, ex
cept for a few employees, are totally 
inappropriate. 

Employee ownership of business is a 
recent phenomenon, with the large ma
jority of employee ownership plans hav
ing been established in this decade. There 
are now between 1,000 and 3,000 ESOP 
plans, and at least 100 companies in 
which a majoritv of the employees own 
a majority of the stock. Recently, re
searchers at the University of Michigan 
Survey Research Center found that 
companies wholly or partly owned by 
their employees were 1.5 times as pro
fitable comparable oonventionale firms. 
The more equity owned by employees, 
the higher the profits. They also con
firmed the results of other studies 
showing that employee ownership leads 
to significant increases in productivity 
and worker satisfaction. Perhaps com
panies which were planning to close 
have been saved by employee purchase. 
According to a Small Business Commit
tee staff study, all of the new companies 
for which information is available are 
still in business, and many have become 
extremely profitable. The Federal Gov
ernment has made 13 loans to these com-

panies (generally under considerable 
pressure) and all are being repaid. In 
these cases, communities would normally 
have been subject to the costly trauma 
of a plant closing, and the Government 
would have been forced to pay unem
ployment insurance and possibly welfare·, 
public works jobs funds, and a host of 
other program costs to ameliorate the ef
fects of unemployment. Instead, employee 
initiative saved the companies, and the 
Government has not been forced to acti
vate any of these programs. Employee 
ownership has provided a free enterprise, 
community based solution to a problem 
traditionally handled by big government. 
This is the kind of solution the country 
needs. 

Many of the plant closings have been 
of subsidiaries of larger companies. Re
search has shown that many conglom
erates purchase companies only to find 
later that they are not interested in one 
of the company's plants, or that the 
company, although profitable, is notre
turning enough on investment to make 
the effort worthwhile. In these and simi
lar cases, the conglomerate simply shuts 
down the company. with little regard for 
the effects on the community. Yet these 
plants could continue in operation prof
itably, · and probably would if locally 
owned. In other cases, lack of employee 
incentive or corporate mismanagement 
has maqe a company unprofitable, but 
once employee owned, the company re
turns to profitability. Plant closings and 
relocations are likely to increase in com
ing years, business analysts say, in re
sponse to the merger trend of the last 
deea:des. Employee ownership is one way 
to ease the impact of these changes. 

Employee ownership also helps the 
small businessman who wants to retire 
or leave his company. After working a 
lifetime to build a company, it is tragic 
that in most cases small businessmen end 
up liquidating their firms because no 
buyer can be found, or because the tax 
problems of a sale are too great. Special 
tax provisions already in the law, how
ever, provide a sound means for selling 
to employees-if the employees can get 
the money they need. By providing that 
;assistance, the Government can help 
many sound small businesses stay pros
perous. This bill also provides that loan 
guarantees can be made directly to the 
seller of a business when an installment 
sale is used, a provision that simply 
brings SBA policy up to date with cur
rent business practices. 

Finally, employee stock ownership 
plans have, in at least a number of cases, 
proved to be a very effective way for busi
nesses to raise capital. For well-capital
ized firms this is not a problem, but it is 
for many smaller companies. The ESOP 
tool provides a means to raise the money 
and use the same dollars to create an em
ployee benefit and employee incentive 
plan of proven merit. 

Of course, the SBA will not be able 
to help large companies. About half the 
employee-owned ftrms are small, how
ever, and a large number of ESOP com
panies are as well. SBA also should not 
assist company owners to dump unprofit
able companies on their employees. The 
bill requires that a feasibility study be 

done to assure that the company ean 
succeed, and it is on the baSk; tV>f this 
study that the loan will be made. The 
individual assets of employees will not 
be a factor. 

The bill also asrures that companies 
or employee organizations receiving as
sistance under the program will become 
employee owned within a reasonable 
penod of time and that all employees 
will have a chance to participate in the 
ownership plan. Stock must vest to all 
employees by the end of the loan. Stock 
distributian plans may not discriminate 
in favor of higher paid employees, and 
when stock is distributed according to 
salary, all amounts over $50,000 will be 
ignored. 

Virtually all assistance under this 
program will be in the form of loan 
guarantees, since the main difficulty 
employees have is in convincing creditors 
that their idea is sound, Hopefully, in 
time, private credit ~:~ources will come 
to the realization that employee owner.;. 
ship works and the guarantees will no 
longer be needed. No new funds are ap
propriated under this act. No new agEm:Cy 
is credited, and no new bureaucrats will 
be needed to run the program. Despite 
the modesty of the changes in the la·w, 
however, this program could save the 
Government millions in unemployment 
related programs. It could give cred'i:. 
bility to an idea that has been proven 
to work. It could help small businesses 
and their employees, as well as the com
munities in which they are located. 
Frankly, I do not think there are any 
credible ar~ments agamst this prO\. 
posal, and I urge its speedy passage . . 

I ask unanimous consent that the text 
of the bill, a summary of the bill, a sec
tion-by-section analysis, together wit):l 
a copy of a summary of the staff study 
of this issue, be printed in the RECORD. 

There being no objection, the bill and 
material were ordered to be printed in 
the RECORD, as follows: 

s. 388 
Be it enacted by the Senate and Home 

oj Representatives of t he Untted States oj 
Amertca in Congress assembled, That this 
Act may be cited as the "Small Business 
Employee Ownership Act". 

SEc. 2. The Congress finds and declares 
that-- . 

( 1) employee ownership of firms has been 
shown to be a successful means of organiz
ing an enterprise and that employee owned 
firms are likely to have greater productivity 
rates, better long-range prospects, greater 
employee and management job satisfaction, 
and broader distribution of the company's 
profits and equity than similar non-em
ployee owned firms; 

(2) employee ownership of firms provides 
a means for preserving jobs and business 
activity where they would otherwise be lost 
due to company closings, liquidations, or 
relocations; 

(3) employee o~ership of firms provides 
a means of keeping a. small business small 
when it might otherwise be sold to a con
glomerate or other large enterprise; 

(4) employee o'vnership provides a Dneans 
for creating a new small business from the 
sale of a subsidiary of a. large business, when 
such a subsidiary would otherwise be closed, . 
liquidated, relocated, or sold to another 
business; 

( 5) unemployment insurance programs, 
welfare payments, . and job creation pro- · 
grams are less desirable and most costly for 
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both the government and program bene
ficiaries than loan programs to maintain em
ployment in firms that would otherwise 
close, be liquidated, or relocate; 

(6) the continued closing of small busi
nesses or the sale of small businesses to con
glomerates represents an undesirable and 
anti-competitive trend towards economic 
concentration; 

(7 ) the slow growth in productivity in the 
United States contributes to inflation and 
balance-of-payments deficits ; 

(8 ) the present concentration of capital 
ownership has created too great a disparity 
between the very wealthy few and the low
and moderate-income majority; and 

(9) by making and guaranteeing loans 
to employee stock ownership trusts or other 
employee organizations, the Small Business 

· Administration could provide feasible and 
des.irable methods for the transfer of all or 
part of a company's ownership to employees, 
by aiding employee organizations in pur
chasing small business concerns that would 
otherwise close, be liquidated, or relocate , 
or in purchasing subsidiaries of companies 
which would close, be liquidated, or relo
cate, and would, if independently owned, be 
small businesses. 

SEc. 3 (a) . It is the purpose of this act to 
!nclude as small business concerns any em
ployee owned company which would other
wise be defined as small , or any employee 
organization, or employee stock ownership 
plan, established for the purpose of pur
chasing a business which, when purchased, 
would otherwise be defined as a small busi
ness, and to make such employee owned 
firms cr employee organizations eligible for 
all a ssistance available to small business 
concerns as provided in the Small Business 
Act. 

(b) It is the further purpose of this act to 
assure that a small business using an em
ployee stock ownership plan which qualifies 
under the specifications as se t forth in this 
act can obtain assistance from the Small 
Business Administration through an em
ployee stock ownership trust . 

( c) It is the final purpose of this act to 
assure that the Small Business Administra
tion shall give a high priority to guarantee
ing loans to employee owned firms , to em
ployee organizations or employee stock own
ership plans seeking to buy their firms, and 
that such assistance shall be made available 
by the Small Business Administration on the 
basis of a firm 's future prospects rather than 
past ;:)erformance or individual employee
owner assets. 

SEc. 4. Section 7 of the Small Business Act 
is amended by adding at the end thereof the 
following: 

" (m) ( 1) As used in this subsection, the 
term-

" (A) 'employee organization' means any 
organization representing employees of a 
company which is a small business concern 
as presently constituted or, if the company 
is a subsidiary of a large business . would 
be a small business concern if independently 
owned; 

"(B) 'employee' means any full-time em
ployee of a small business concern; 

"(C) 'employee s tock ownership plan' or 
'ESOP' means a plan described in section 
4975 (e) (7) cf of the Internal Revenue Code 
of 1954; 

" (D) 'Administrator ' means the Adminis
tl·ator of the Small Business Administration ; 

" (E) 'employee stock ownership trust' or 
'ESOT' means a trust created by a small 
business concern or an employee organization 
as part of an employee stock ownership plan 
and which, among other functions , can 1 i) 
borrow funds for the purpose of in vest
ment in company stock and (ii) can receive 
contributions of stock from the small bus i
ness concern or employee organization: 

CXXV- -135-Part 2 

"(F) 'startup and operating costs' means 
the funds required to acquire ownership of 
a small business concern and operate it. 

"(2) (A) The Administrator is directed to 
make all assistan~e available under this 
section available to employee organiza
tions, employee owned small business con
cerns, and employee stock ownership trusts 
which meet the qualifications specified in 
this subsection . 

"(B) Assistance to employee owned busi
ness concerns shall be made on the same 
basis as assistance to non-employee owned 
firms , except as specifically provided in this 
act. 

" (C) Assistance to small business concerns 
using an employee stock ownership plan 
shall be made to the employee stock owner
ship trust on the same basis as assistance is 
made to companies not using an employee 
stock ownership plan, if-

" (i) the company seeking the assistance 
through an ESOT guarantees to the Admin
istrator that it will be responsible for pro
viding such funds as shall be necessary to the 
ESOT for the repayment of the obligation 
incurred by the ESOT; 

"(ii) the trustee of the ESOT warrants in 
writing that funds acquired by the ESOT 
with the assistance of 1he Small Business 
Administration will be used solely for the 
purpose of purchasing stock in the small 
business concern adopting the ESOP, pro
vided that nothing in this section shall limit 
the activities of ESOTs with regard to funds 
acquired from other sources except as may 
otherwise be specified by law; 

" (iii) all stock issued. to the ESOT pur
suant to the assistance made available 
through this subsection fully vests with em
ployees of the small business concern no 
later than the expiration date of the assist
ance; 

"(iv) a plan certified by legal counsel for 
the business concern adopting the ESOP is 
presented to the administrator which as
sured that notwithstanding any other provi
sions of law, allocations of stock to par
ticipants in the ESOP will ignore all com
pensation of participants in excess of $50,000 
when annual compensation is used as a 
guide for such allocation, provided that any 
allocation formula adopted under the ESOP 
must be one which satisfies the require
ments of the Internal Revenue Code. 

"(3) Loans to employee organizations , in
cluding employee organizations establishing 
an ESOP and using an ESOT, shall be guar
anteed as provided in this section for the 
purpose of acquiring a small business con
cern in which the employees work, or for 
acquiring a subsidiary which, if indepen
dently owned, would be a small business con
cern, and in which the employees work, 
provided that-

" (A) the small business concern or sub
sidiary would otherwise close, be liquidated. 
or relocated, or be purchased by a large busi
ness, or the owner and employees agree to a 
transfer of ownership to the employees; 

" (B) an employee organization has com
pleted a feasibility report showing the man
agement capability planned for the new 
firm, a marketing analysis , and such other 
features as the Administrator may require; 

" (C) at the time the employee organization 
submits an application for a guarantee or a 
loan as provided in this subparagraph (B), 
whichever comes first, the organization pro
vides a plan certified by legal counsel to the 
Administrator demonstrating that-

.. (i) all employees will be offered an op
portunity to participate in the ownership 
olan, and that employees subject to a col
lective bargaining agreement will be included 
in such an offering, unless the union rep
resenting the employees in the bargaining 
specifically requests, in writing, exclusion 
from the plan: 

" ( ii) at least 50 % of the total stock or 
other asset value of the firm will be owned by 
at least 50 % of the employees by the time 
the assistance made available from the Ad
ministration expires, or any other govern
ment assistance made at the same time ex
pires, whichever occurs later; 

"(D) in the case of subsidiaries, a plan is 
provided demonstrating that once the trans
fer of the subsidiary to the employees is 
completed, the subsidiary will be an inde
pendent business which qualifies as a small 
business concern. 

" (E) In addition to the requirement in 
subparagraph (C), the organization, at the 
same time, must provide a plan which is 
certified by it.> legal counsel and which 
would-

.. (i) provide that where stock is distrib
uted, it will carry full voting rights and be 
vested by the expiration of the last govern
ment assistance made available at the time 
the Small Business Administration assist
ance is made available; 

" (ii) enable the concern to retire stock 
being sold by employees leaving the firm or 
make the stock available to new emplyees; 

" (iii) provide for a periodic review of the 
mode of company organization and the role 
employee owners will play in the manage
ment of the concern; 

"(iv) except in the case of an ESOP, pro
vide a method whereby the loan to the em
ployee organization can be repaid by em
ployee members through a system of pay
roll deductions should other methods or 
repayment as may be specified in the loan 
application be unable to provide the neces
sary cash; and 

"(v) provide adequate management con
tracts to assure man;tgement expertise and 
continuity. 

"(4) Assistance under this paragraph shall 
be provided on a high priority basis and shall 
be made when the feasibility study required 
shows tbat the future prospects of the firm 
show a likelihood of an ability to repay any 
loans guaranteed, and when the Administra
tor determines that the company will gen
erate sufficient revenues to provide a reason
able assurance of repayment. The individ
ual busir.ess experience or personal assets of 
individual employee-owners shall not be 
used as loan guarantee criteria, except inas
much as certain employee-owners may as
sume managerial responsibilities, in which 
case business experience or ability may be 
considered . 

" ( 5) The principal amount of any loan 
guaranteed under this section may not exceed 
$1 ,000,000. 

"(6) For the purpose of the feasibility 
study specified in 3 (B) , the Administrator is 
authorized to loan not more than $10,000 to 
the employee organization, at the same rate 
as the current cost of money to the govern
ment and which shall be repayable within 
three years, provided that if the feasibility re
port does not result in an SBA guarantee, the 
loan shall be considered a grant. 

"(7) Nothing in this section affects the 
status of any ESOP under Sec. 401 of the In
ternal Revenue Code of 1954. 

" ( 8) The Administrator shall compile a 
separate list of applications for assistance 
under this provision, indicating which appli
cations were accepted and which were denied, 
and shall report periodically to Congress on 
the status of employee owned firms assisted 
by the SBA. 

" ( 9) The Administrator is authorized to 
make the guarantees under this subsection 
directly to the seller of a small business con
cern or a subsidiary of a large business that 
would become a small business upon becom
ing independently owned, as specified in sub
section 4m(3) (D), provided that the guar
antees under this subsection must be made 
in accordance with the provisions of this sub-
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section for employee ownership , and further 
provided that-

.. (A) In guaranteeing assistance under this 
subsection, the Administrator will guarantee 
payments on installment sale contracts by 
the buyer to the seller, provided that no more 
than 90 percent of the total remaining obli
gation at the time of default shall be paid; 

" (B) In the case of default, the seller will 
have the option of ( 1) paying the SBA 90 
percent of the total amount paid on the 
contract at the point of default and exer
cising his option to reassume title to the 
business, in which case the SBA will be re
lieved of any further obligations to the 
seller, including the obligation to pay 90 per
cent of the remaining payments on the con
tract , or (2) assigning to the SBA the option 
of assuming title to the business and re
ceiving , in a lump sum, 90 percent of the 
remaining payments due on the contract; 

·• (c) If the seller should take option 2) , 
the SBA may resell the business or its assets , 
or may seek another individual to reassume 
the contract and make the remaining pay
ments to the SBA. 

SEc. 5. Definitions of Minority Owned 
Firms with ESOPs- After the words in Sec
tion 8(a) (4) (A) " . .. at least 51 7, of the stock 
is owned by one or more socially and eco
nomically disadvantaged individuals; " add 
the phrase, "or in the case of a company 
with an employee stock ownership plan, in 
which 51 % of the stock in the company is 
allocated through an ESOT to one or more 
socially and economically disadvantaged 
individuals;" 

SUMMARY OF THE SMALL BUSINESS EMPLOYEE 

OWNERSHIP ACT 

This bill would make employee owned 
businesses, businesses using employee stock 
ownership plans and trusts (ESOPs and 
ESOTs) , and employee organizations seeking 
to buy firms which would otherwise close, 
relocate or be sold to an outside interest 
eligible for all assistance normally available 
under the SBA 's 7 (a) business loan program 
and 8 (a) minority enterprise contract assist
ance program. Currently, SBA will make 
loans and loan guarantees to employee or
ganizations seeking to buy their firms , but 
only under very restrictive conditions . SBA 
will make no loans or guarantees available to 
ESOTs due to a technical interpretation of 
the law. 

The bill would base the loans or loan 
guarantees for company buyouts by em
ployees on a feasibility study of the future 
prospects of the company once employee 
owned. It would require that in any buyout 
case, feasibility be clear and a plan pro
vided to assure that the company's em
ployees actually will own a majority of the 
company stock by the expiration of the loan. 
Stock must be distributed in a way that does 
not discriminate in favor of higher paid em
ployees. When distributed by salary, amounts 
over $50,000 per year must be ignored. All 
stock distributed must vest by the end of 
the loan. 

In order to deal with SBA's objection that 
ESOTs are technically not small businesses, 
companies securing · SBA backed loans 
through ESOTs must guarantee that all 
funds so acquired will he used solely to buy 
company stock and that the company will 
make whatever funds are necessary available 
to the ESOT to repay the loan . 

Feasibility study loan funds are provided 
and the loan guarantee limit under the 7(a) 
program is raised from $500,000 to $1 ,000.000. 

SECTION-BY-SECTION ANALYSIS OF THE SMALL 
BUSINESS EMPLOYEE OWNERSHIP AND JOB 
PRESERVATION BILL 

Sec . 1. Title. 
Sec. 2. Findings. The Congress finds that 

employee ownership of business helps to 1) 
preserve jobs. 2) increase worker productiv-

ity and company profits , 3) provide for the 
continuity of existing small businesses and 
create new ones from corporate divestitures, 
and 4) provide a me:ms for broadening par
ticipation in the capitalist system. Employee 
ownership is a desirable alternative to un
employment insurance and other federal pro
grams designed to ameliorate the effects of 
job loss . Small Business Administration 
guarantees of loans to employee ownership 
organizations and employee stock owner
ship trusts would facilitate employee own
ership of business. 

Sec. 3. The purposes of this act are to 1) 
provide that the SBA will make loans to 
employee stock ownership trusts, 2) assure 
th::~.t in those cases where an employee orga
nization seeks to purchase a company that 
would otherwise close or relocate, or whose 
owner agrees to transfer ownership to the 
employees, the employee organizations, in
cluding those using an employee stock own
ership trust, will be eligible for all SBA as
sistance under the Small Business Act, 3) 
provide that when guaranteeing loans to em
ployee organiz::~.tions under the circum
stances described (2) the SBA will use a 
feasibility report on the company's future 
prospects once owned by employees as a ba
sis for determining the soundness of the 
loan . 

Sec . 4. Amendments to Sec . 7(a) of the 
Small Business Act. 

(m) ( 1) Definitions. Employees are defined 
as all full-time employees . Employee stock 
ownership trusts (ESOTs) and plans 
(ESOPs) are defined. 

(m) (2) Authorizes the Administrator of 
the SBA to make all assistance available 
under the 7(a) business loan program avail
able to employee owned firms, employee or
ganizations seeking to buy their companies. 
and to firms or employee organizations using 
ESOTs, provided that they meet the qual
ifications established in the Act. In the case 
of a company using an ESOP, the company 
must guarantee that it will make available 
to the ESOT such funds as are necessary to 
repay the loan guaranteed by the SBA and 
must further guarantee that the funds 
loaned to the ESOT will be used solely for 
the purchase of company stock. A plan cer
tified by legal counsel must also be presented 
showing that the distribution of comp :my 
stock to employees through the ESOT will 
be fully vested, will comply with all IRS 
requirements (these assure that higher paid 
employees will not be favored) and, when 
distributed by salary, will ignore all amounts 
of annual compensation in excess of $50,000 . 

(m) (3) Loans will be made to employee 
organizations, including those using an 
ESOT, for the purpose of acquiring a small 
business or a company which , when inde
pendently owned, would become a small 
business , provided that the company would 
otherwise close , relocate , be sold by a large 
business, or provided that the owner agrees 
to sell to employees. The employee organi
zation must complete a feasibility study on 
the proposed transfer, and must present a 
plan to the administrator showing that 1) 
all employees will be offered an opportunity 
to participate in the ownership plan , and 2) 
that by the time the loan expires , a majority 
of the company stock will be owned by a 
majority of the employees , or 67 '7o of the 
stock will be owned by employees in the 
lowest third of the salary distribution. The 
plan must also provide for the voting rights 
and vesting of any stock , the periodic re
view of the mode of company organization , 
and adequate management contracts. Fi
nally, the plan must enable the company to 
buy stock from employees when they leave 
the firm or sell their stock and provide a 
method of wage deductions in non-ESOP 
cases where such deductions are necessary 
to repay the loan . 

( m) ( 4) Assistance under this section will 
be given a high priority and will be based 

on the future prospects of the firm rather 
than the individual assets of employees. 

(m) (5) The principal amount that can 
be guaranteed is $1 ,000,000. 

(m) (6) Feasibility studies required under 
the act are eligible for $10,000 loans. The 
loans will be considered grants if the appli
cations are denied. 

(m) (7) This bill does not alter tL.e status 
of ESOPs under the Internal Revenue Code. 

(m) (8) The Administrator will report on 
this program to Congress. 

(m) (9) Guarantees under this section may 
be made directly to the seller of a. business 
when selling under an installment contract, 
provided that the seller agrees to pay a. spec
ified penalty if, after the default of a. buyer, 
he chooses to reassume the contract and 
resell the business. 

THE ROLE OF THE FEDERAL GOVERNMENT AND 

EMPLOYEE OWNERSHIP OF BUSINESS 

SUMMARY 

In the last several years, there has been a 
growing trend for employees to own sub
stantial equity in the companies for which 
they work. It has been estimated that there 
are between 1,000 and 3,000 employees stock 
ownership plans ("ESOPs") in the country, 
and in at least 90 cases, employees, through 
ESOPs or other means, have actually pur
chased a majority interest in their com
panies. In part, the popularity of ESOPs has 
been a result of special tax incentives en
acted in the last five years; in part it stems 
from the belief on the part of many com
panies that ESOPs provide a unique means 
of financing growth and providing an em
ployee benefit plan with the same dollars. 
Similarly, the trend towards employee ac
quisition of business has partly been en
couraged by government loans, 13 of which 
have been made to date. On the other hand, 
roughly 70 percent of the employee owned 
companies have been formed in this decade, 
so government assistance had usually not 
been a factor. This report will review the 
information available on employee owner
ship of business, with particular emphasis on 
the role the government has played and 
might play in the future. 

Employee ownership has been sold pri
marily as a. means to increase worker moti
vation and productivity by giving employees 
a clearer stake in their companies. A compre
hensive study by the University of Michi
gan's Survey Research Center has confirmed 
that this argument is valid. In a study of 98 
firms , the study found that companies with 
employee ownership were 1.5 times as profit
able as comparable conventional firms. They 
also found that employee and managerial 
satisfaction was higher , and that managers 
reported increased productivity. Other stud
ies of the plywood industry and individual 
case studies have confirmed these findings, 
and the plywood studies showed, in addi
tion, that wages were 25 percent higher 
in employee owned firms than nonemployee 
owned firms. The higher wages were com
pensated for by 30 percent greater productiv
ity in the worker owned companies . Finally, 
the Michigan study showed that the greater 
the amount of equity owned by employees, 
the greater the profits. 

The most popular form of employee owner
ship is the employee stock ownership plan. 
In its typical form , a company establishes an 
ESOP and the ESOP includes an employee 
stock ownership trust. The trust secures a 
loan for company growth, with the company 
pledging to make whatever funds are neces
sary available to the ESOT to repay the loan. 
The ESOT uses the loan funds to purchase 
company stock, so that the company gets the 
money from the loan and the trust gets the 
stock. As the loan is repaid, the stock vests 
with employees. Contributions to the trust 
to repay the loan are tax deductible, so that 
the company can, in effect , deduct both the 
principal and interest on the loan, instead 
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of tlie interest only. In ' addition to this tax 
benefit, companies making qualified invest
ments can receive an additional 1 percent-
1.5 perceiJ.t credit if the investment is fi
nanced through an ESOP. 

The benefits and disadvantages of ESOPs 
have been widely disputed. For the company, 
there are, in some cases, cheaper ways to bor
row, and the issuance of new stock to an 
ESOT dilutes the value of existing stock. 
The employee, although he pays nothing for 
the ESOP (unless there is a contribution 
plan) , may be asked by the company to rely 
on the ESOP as his employee benefit plan 
in lieu of something else. If the company 
succeeds, this will be to his benefit ; if it 
fails , the benefit is worthless. For companies 
with good prospects without access to other 
sources of equity capital, however, ESOPs 
appear to be very useful for financing growth 
as well as being very beneficial for individ
ual employees. Moreover, the ability to de
duct both principal and interest payments 
on loans makes ESOPs uniquely suited to 
employee purchases of companies. There is 
no other means by which this could be ac
complished as well in these situations. 
Finally, ESOPs offer special tax advantages 
to owners of nonpublic companies who wish 
to transfer ownership of their companies, 
either gradually or through an immediate 
sale , to their employees . 

While ESOPs have gained in popularity as 
a tool for existing companies, employee pur
chases of companies have gained in populari
ty in cases where companies would otherwise 
close. In the last decade, perhaps 50 or 60 
such purchases have occurred . In most cases, 
an ESOP is used, but a variety of other 
ownership forms . including producer co
operatives and simple direct purchases of 
companies through the sale of stock to em
ployees and others, have also been used. The 
motivation for such purchases is generally 
to preserve jobs that would otherwise be 
lost when a company plans to close , relocate , 
or be purchased by an unrelated interest. 
Roughly 70 percent of the employee pur
chases since 1971 , in fact , have been of con
glomerate subsidiaries which were sched
uled to close. Most of the rest appear to have 
been voluntary sales by owners of inde
pendent businesses to their employees when 
the owners were ready to retire . The com
panies that have been purchased in this way 
appear to have been very successful, in many 
cases transforming companies or subsidiaries 
with poor performance records into profit
makers. Despite their success, however, ef
forts by employees to purchase their busi
nesses still face enormous obstacles in the 
areas of financing and simply organizing 
people around what is still an unconven
tional goal. 

Government policy toward employee own
ership has been mixed. On the one hand, 
the Congress has enacted special tax bene
fits for ESOPs, and the Small Business Ad
ministration, the Economic Development Ad
ministration and the Farmers Home Ad
ministration have all made loans to em
Ployee organizations which have purchased 
their businesses. The ESOP tax incentives, 
however, are limited primarily to capital in
tensive, large comPanies . Certain so-called 
incentives for ESOPs, in fact, actually only 
have the effect of equalizing the treatment 
of ESOPs with other employee benefit plans. 
Government loans have been made . but not 
freauently-SBA has made three, EDA nine. 
and FmHA only one . The SBA has expressed 
reluctance to make loans to employee or
ganizations and will not make loans to com
panies or employee organizations throu~h 
ESOPs, arguin~ that the employee stock 
ownership trust is not formally a small 
business and therefore does not qualify for a 
loan. EDA has made more loans, but their 
legislative mandate is such that they must 

give priority to companies suffering from the 
effects of disasters , defense realignments, or 
government regulations. FmHA officials have 
expressed enthusiasm for the idea of em
ployee ownership , but their loan program 
has not been seen, as yet, as a potential 
source of funding. Even if it were more 
broadly known that FmHA were favorable, 
however, only companies in places of less 
than 25,000 people would be eligible, and 
even then small business would be encour
aged to go to SBA. 

In the 95th Congress, a bill was introduced 
by Congressmen Kostmayer , Lundine and 
McHugh to create a special program in EDA, 
with $100 million in loan funds for employee 
or employee/ community organizations seek
ing to purchase firms that would otherwise 
close, relocate , or be sold to outside interest. 
Loans would be granted only if feasibility 
studies confirmed that the company could 
make a profit when reorganized. The bill was 
not acted on, however, and will be reintro
duced in the 96th Congress. 

In the Senate, Senators Nelson and Long 
will introduce legislation to mandate that 
the SBA guarantee loans to ESOTs on a non
discriminatory basis, and that SBA guaran
tee loans to employee organizations seeking 
to purchase their businesses when they would 
other wise close, relocate , or be sold to un
related interests. These loans would also be 
granted on the basis of feasibility studies, 
without regard to the individual assets ·"lf 
employees, a criterion that , if in effect, would 
make it all but impossible for employee orga
nizations to secure credit , Senator Nelson 
also plans to introduce legislation similar to 
the House bill mentioned above. 

Given the lack of enthusiasm and regula
tory policy of SBA and the legal limitations 
on EDA, legislation such as that proposed by 
Nelson, Long, Kostmayer, Lundine and 
McHugh is necessary if the government is to 
take a more active role in encouraging em
ployee ownership. The alternative to this 
policy would be to allow the businesses to 
close and to make the variety of transfer 
payments that are involved when there is 
extended unemployment, such as occurs 
when a plant closes. Given the success of 
employee ownership , it seems much the wiser 
course for the government to make or guar
antee loans, the large majority of which 
would almost certainly be repaid, then to 
spend money on various programs designed 
to ease the impact of unemployment . Of 
course, such loans should only be made to 
companies with reasonable prospects for suc
cess, and the government should not strive 
to make loans in every instance. Government 
encouragement of the concept and practice 
of employee ownership, however, could con
vince at least some conventional credit 
sources to treat it as just another way of 
organizing a business. That, it appears, would 
be a very positive development which could 
significantly increase the productivity, 
wealth, and job satisfaction of employees, as 
well as preserve and improve local businesses . 
Finally, it would accomplish these things 
within the framework of free enterprise 
rather than government regulation .e 

By Mr. TOWER: 
S. 389. A bill to amend the Credit Con

trol Act of 1969; to the Committee on 
Banking, Housing, and Urban Affairs, 
• Mr. TOWER. Mr. President, I am in
troducing legislation t.oday which would 
limit the President's authority to im
pose credit controls. I am introducing 
this legislation in response to accounts 
in the press and elsewhere that the Presi
dent and his economic advisers are con
sidering credit controls as a possible tool 
in the fight against inflation. The Presi
dent can impose such controls right now 

under the Credit Control Act of 1969. In 
my opinion, this would be a serious mis
take. It would seriously disrupt and dis
tort our Nation's financial system, which 
is the most efficient in the world. More
over, it would divert attention away from 
the important steps which need to be 
taken if inflation is to be brought under 
control. 

The Credit Control Act of 1969 gives 
the President almost unlimited authority 
to allocate credit. Under that act, the 
President can authorize the Federal Re
serve Board to regulate "any or all ex
tensions of credit" whenever he deter
mines that is is "necesary or appropriate 
for the purpose of preventing or control
ling inflation generated by the e~tension 
of credit in an excessive volume." The 
authority under this bill is so broad that 
it could include, among other things, the 
setting of conditions and terms of credit, 
the maximum rates of interest, the re
tention of certain unspecified credit 
records, and the prohibition or limitation 
of "any extension of credit under the cir
cumstances the Board deems appro
priate." 

One can only guess at what form these 
credit controls would take. It could mean 
Hmitations on consumer credit, small 
business loans or loans to farmers. I 
do not think anyone knows at this point 
which groups in our society could be af
fected , and I do not believe there is any
one capable of establishing credit con
tro1.s that could second guess the market
place and be equitable at the same time. 

This is a very dangerous law to have on 
the books, particularly at a time when 
quick and easy solutions to inflation are 
being sought. Unfortunately, credit allo
cation is not a very effective tool against 
inflation. It merely results in a redistri
bution in the flow of funds between dif
ferent groups of lenders and borrowers. 

The flow of credit can be pushed down 
in one area and it will just pop up else
where. Moreover, the marketplace is very 
effective in developing innovative ways 
of circumventing those controls. 

Credit controls have very little effect 
on the overall volume of money and 
credit which is the critical factor in 
causing inflation. As Prof. Karl Brunner 
of the University of Rochester put it: 

The anti-inflationary argument on behalf 
of credit allocation is particularly defective. 
The reallocation of credit among various 
classes of borrowers exerts at most a mar
ginal influence on aggregate demand for out
put .... Some marginal effects on aggregate 
demand are not impossible, but such credit 
controls are a singularly useless device to 
curb inflation 

I do not believe that inflation can be 
solved by resorting to credit controls. 
But. it can be brought under control by 
limitations on the growth of overall 
money and credit, which the Federal Re
serve has authority to do already. This 
would allow the marketplace to continue 
distributing credit in an efficient manner. 
The bill I am introducing today would 
make sure that credit controls would not 
be adopted without prior congressional 
approval. If the President determines 
that credit controls are needed. he would 
have to notifY Congress of such a deter
mination, and no action could be taken 
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to implement those controls until ap
proved by both the House and the Sen
ate. 

Credit controls could be very damaging 
to our Nation's financial situation, and 
their imposition is a decision that is too 
important to be left in the hands of the 
President. 

I ask unanimous consent that the bill 
be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 389 
Be it enacted by the Senate and House of 

Representatives of the United States of 
Ameri ca in Congress assembled . 

SECTION 1. (Subsection 205 (a ) of the Credit 
Control Act (12 U.S.C. 1904(a))) is amended 
by striking the period at the end of the sub
section and inserting a colon in lieu thereof 
and adding the following language : " Pro
v ided, That (i) the President shall transmit 
to Congress, within seven calendar days of 
such determination, a report specifying the 
necessity for regulating and controlling ex
tensions of credit and ( ii) the authorization 
of the Board by the President shall not take 
effect until approved by a concurrent resolu
tion of the Congress, which resolution shall 
specify a termination date by which the au
thorization must be withdrawn by the Presi
dent or resubmitted to the Congress for ap
proval. " 

SEc. 2. Section 206 of the Credit Control 
Act (12 U.S.C. 1905) is amended by striking 
out "by the President" and "and for such 
period of time as he may determine ." e 

By Mr. METZENBAUM <for him
self, Mr. KENNEDY, Mr. BAYH, 
Mr. LEAHY, Mr. MORGAN, and Mr. 
BAUCUS ) : 

S. 390. A bill to expedite and reduce 
the cost of antitrust litigation, and for 
other purposes; to the Committee on the 
Judiciary. 

ANTITRUST PROCEDURAL IMPROVEMENTS 
ACT OF 1979 

e Mr. METZENBAUM. Mr. President, I 
am introducing today with Senators 
KENNEDY, BAYH, BAUCUS, LEAHY, and 
MoRGAN, the Antitrust Procedural Im
provements Act of 1979. This bill also has 
been strongly supported by the adminis
tration. 

As the new chairman of the Judiciary 
Subcommittee on Antitrust and Monop
oly, I plan to bring the same dedication 
to the goals of free enterprise as my dis
tinguished predecessors, Senators KEN
NEDY, Hart, and Kefauver. 

At a time when our country is suffering 
from the effects of runaway inflation, ef
fective antitrust laws, and expeditious 
enforcement of those laws is critical. 
Greater competition in the marketplace 
means lower prices for our consumers 
and more efficient use of our Nation's re
sources. President Carter recognized this 
in his state of the Union message when 
he called for "improvement and better 
enforcement of the antitrust laws" to 
fight inflation. 

During this session of Congress, the 
Antitrust and Monopoly Subcommittee 
will carefully examine various legisla
tive proposals which seek to strengthen 
existing antitrust laws with respect to 
conglomerate mergers and persistent 
monopoly power. In addition, the sub
committee will attempt to implement 

several recommendations of the Na
tional Commission for the Review of 
Antitrust Laws and Procedures which 
call for the repeal of outdated and anti
competitive antitrust immunities. 

While these issues demand immediate 
attention, I believe that our first priority 
must be to expedite and reduce the cost 
of enforcing existing antitrust laws. The 
bill I introduce today is an important 
first step in this direction. 

During the last 6 months, I had the 
honor of serving as a member of the 
President's National Commission for the 
Review of Antitrust Laws and Proce
dures- a Commission comprised of some 
of the most respected antitrust scholars 
and practitioners, representatives of the 
Government's enforcement and regula
tory agencies and nine other Members 
of Congress. 

When the Commission began its work 
in June of last year, the President em
phasized that one of our two principal 
tasks was to make recommendations for 
expediting and reducing the costs of 
antitrust cases. He said then that-

We have cases that drag out almost in
definitely. They sap away the legal talent 
of our country that could be more produc
tively used in other efforts . They delay a 
resolution of judgment and decision which 
works to the advantage of one party or the 
other, and quite often against the best in
terests of the public. So how to deal with this 
question is one that I believe , if resolved, 
would have a greatly beneficial effect on the 
parties to the disputes and on the public 
itself. 

Accordingly, the Commission spent 
considerable time examining the prob
lem of extraordinary length and exces
sive cost of antitrust cases. We looked 
for the causes of the problem and, in 
our report to the President and the At
torney General, made several recom
mendations which, if implemented, 
should expedite and reduce the costs of 
antitrust litigation. 

Detailed testimony from judges, pro
fessors, and private practitioners re
vealed that a large percentage of private 
antitrust cases take an astounding 5 ~·2 
years or more, while even the average 
case takes nearly 4 years. Many Govern
ment suits last even longer. The gravity 
of this problem is strikingly illustrated 
by the Department of Justice 's case 
against IBM. The suit was filed on Jan
uary 17, 1969. Today-a decade later
IBM is still in the midst of presenting its 
defense. 

Mr. President, the Commission recog
nizes that a primary source of the exces
sive length and expense of major anti
trust suits lies in the degree to which 
the parties seek to obtain thousands of 
documents from each other. Many times, 
these requested documents have little or 
no relationship to the factual situation 
at hand. This search for documents or 
"discovery" is governed by the Federal 
Rules of Civil Procedure. The Commis
sion found that these discovery rules 
were overbroad and that the parties 
often used them to delay proceedings. 

The Commission proposed a number of 
changes in this area. They recommended 
that the courts take more active control 
of the discovery process , and that rule 

26 (B) of the Federal Rules of Civil Pro
cedure be changed to narrow the scope 
of discovery. They also recommended an 
amendment to the Antitrust Civil Proc
ess Act in order to make it clear that 
the Government can issue a civil in
vestigative demand for documents 
which had been produced during the 
course of private lawsuits . Sections 2 and 
3 of the Antitrust Procedural Amend
ments Act of l979 make the changes to 
the Antitrust Civil Process Act recom
mended by the Commission. 

These amendments to the Antitrust 
Civil Process Act will result in substan
tial savings of Government enforcement 
resources, because the Department of 
Justice will not need to duplicate dis
covery efforts of others as it often must 
do now. For instance, in the past, some 
courts have refused to grant the Gov
ernment access to materials discovered 
in major private antitrust suits, because 
of agreements among the parties to 
restrict disclosure. The concern about 
protecting truly confidential informa
tion is of course legitimate, but these 
agreements should not be construed to 
prevent the Justice Department from 
acquiring these documents. Legitimate 
concern over confidentiality is satisfied 
by giving discovery material the same 
confidential treatment that all other 
documents produced pursuant to civil 
investigative demands are given. In ad
dition, under this bill, the person who 
originally gave up the documents is 
given notice of the demand before the 
material is to be delivered to the Gov
ernment. This gives the affected persons 
opportunity to challenge the demand in 
court. 

Sections 2 and 3 of the bill also specifi
cally allow "agents" of the Department 
of Justice to process documents obtained 
by a civil investigative demand. This 
is necessary, because advanced auto
mated data processing techniques must 
be used to organize and retrieve ef
fectively the countless documents and 
other pieces of information which are 
part of every major antitrust suit. This 
task has placed a tremendous burden 
upon the limited number of employees 
working at the Department of Justice. 
The bill, therefore, makes clear that 
the Department has the power to con
tract with persons outside of the De
partment for automated data processing 
services. 

Experienced jurists and litigators tes
tified in detail before the commission 
about the lengthy delay caused in many 
antitrust suits by counsel's dilatory prac
tices . In its report to the President and 
the attorney general, the commission de
scribed the multiple practices to which 
counsel frequently resort to prolong 
lawsuits: 

Dilatory and abusive conduct occurs far 
too frequent ly in complex litigation. Law
yers, particularly in "high stal{es" antitrust 
litigation, too often file meritless claims, de
fenses, or counterclaims, make excessive or 
abusive discovery demands, unreasonably re
sist legitimate discovery requests, provide 
unresponsive "stonewalling" answers, and 
unreasonably produce masses of insignifi
cant , nonresponsive information. Other dil
atory behavior may take the form of un
justified refusals to stipulate or admit facts, 
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unwarranted motion practices, mishandling 
of documents, bad faith claims or privilege 
or confidentiality, and disruption of depo
sitions. 

The commission urged judges and law
yers to increase their awareness and 
use of existing sanctions and recom
mended that the sanctions now in the 
Federal Rules of Civil Procedure and 
the Amencan Bar Association's disci
plinary rule 7-102, together with the cor
responding State disciplinary rules, be 
strengthened. Significantly, the com
mission also recommended that Con
gress amend 28 United States Code, sec
tion 1927 and sections 4, 4A, and 4CC) 
(A) (2) of the Clayton Act, 15 United 
States Code, sections 15, 15A and 15c(A) 
(2), to increase incentives for parties 
and counsel to expedite litigation. Sec
tions 4 and 5 of the Antitrust Procedural 
Improvements Act of 1979 embody these 
Commission recommendations for statu
tory change. 

Section 4 amends 28 United States 
Code, section 1927 by expressly making 
an attorney who engages in conduct pri
marily for the purpose of delay or in
creasing costs liable for the excess ex
penses and attorneys' fees reasonably 
incurred, because of the dilatory con
duct. As section 1927 now stands, the 
attorney's conduct must be solely for 
th~ purpose of delay and reasonable at
torney fees attributable to the delay are 
not recoverable by the innocent party. 
By liberalizing the intent requirement 
of section 1927 and expanding the costs 
which a court may award, the bill en
courages counsel to focus on the legiti
mate issues in the lawsuits and to avoid 
strategic ploys that do not move the case 
nearer disposition. 

Section 5 of the bill amends sections 4, 
4A. and 4C of the Clayton Act to make 
unsuccessful defendants in antitrust 
damage suits liable for ]nterest on the 
plaintiffs' actual damages from the date 
of service of the complaint to the date 
of judgment at the prevailing commer
cial rate at the time of judgment. Pre
judgment interest, however, is not trebled 
under the bill. Allowing for prejudgment 
interest will provide antitrust defend
ants with a strong financial incentive to 
refrain from dilatory litigation activities. 

The unavailability of prejudgment in
terest under current case law, Trans
world Airlines, Inc. v. Hughes, 449 F. 2d 
51 C2d cir. 1971), rev'd on other grounds, 
409 U.S. 363 0973>, provides a powerful 
disincentive for defendants to expedite 
antitrust trials. Defendants now may 
keep the earnings attributable to the 
value of the money's use during the liti
gation period. By permitting an award 
of interest from the date of service of the 
complaint to the date of judgment, these 
amendments, in effect, require that in
terest attributable to these ill-gotten 
fruits be paid by the antitrust law viola
tors to the successful plaintiffs. 

This amendment recognizes that plain
tiffs may also be the cause of protracted 
litigation. Accordingly a court is per
mitted to deny or reduce an award of 
prejudgment interest if the award of all 
or part of the prejudgment interest is 
unjustified under the circumstances. 

Under common law, courts have long 

allowed prejudgment interest to success
ful plaintiffs with liquidated, or sum cer
tain, claims. However, courts have been 
reluctant to award prejudgment interest 
to plaintiffs, including plaintiffs in anti
trust suits, whose claims are unliquidated 
until judgment. This reluctance, which 
stems from practical difficulties, not from 
substantive policy considerations, has 
been abating somewhat in recent years. 

A recent Federal court opinion noted 
that awarding prejudgment interest in 
antitrust suits would require "highly 
abstruse inquiries as to proper rates and 
the time from which interest should 
run." Transworld Airlines, Inc. v. 
Hughes, 449 F. 2d 57,80, (2d cir. 1971), 
rev'd on other grounds, 409 U.S. 363 
0973.) By providing for interest to be 
calculated at the commercial rate pre
vailing at the time of judgment and for 
interest to run always from the date of 
service of the complaint, the amendment 
eliminates these practical problems. 

In its renort to the President, the Com
mission to-ok full aim at the needless re
trying of issues in antitrust suits caused 
by the failure of section 5 (a) of the Clay
ton Act, 15 United States Code, section 
16(a), expressly to allow Federal courts 
to give prior Government judgments col
lateral estoppel effect. Collateral estoppel 
means that issues resolved against a de
fendant in a prior Government suit are 
conclusively resolved against the same 
defendants in a subsequent private suit. 
Only one district court has ruled that 
section 5 (a) allows Federal courts to give 
prior Government judgments collateral 
estoppel effect in subsequent private 
suits. Several courts have construed sec
tion 5Ca) not to permit this. In other 
areas of the law, however, Government 
judgments are given collateral estoppel 
effect in subsequent private actions. For 
example, the Supreme Court held in 
Parklane Hosiery Co. v. Shore, docket No. 
77-1305 <U.S. Jan. 9, 1979), that a Secu
rities and Exchange Commission judg
ment in an equitable action may be given 
collateral estoppel effect in a subsequent 
private suit. No good reason exists for 
treating prior Government judgments in 
antitrust actions any differently. 

If a judgment in favor of the Govern
ment in the prior suit does not have col
lateral estoppel effect, a full range of 
trial witnesses and exhibits on issues al
ready decided will be offered by the plain
tiff and the defendant in the subsequent 
private suit. The burden on courts and 
litigants will be substantially reduced 
and trial time measurably shortened if 
in appropriate circumstances prior Gov
ernment judgments are given collateral 
estoppel effect. 

The Commission, therefore, recom
mended that section 5(a) be amended to 
allow collateral estoppel effect, and sec
tion 6 of the Antitrust Procedural Im
provements Act of 1979 incorporates this 
recommendation. 

Because of two loopholes in its juris
diction under section 7 of the Cbyton 
Act, the Department of Justice is unable 
to challenge some mergers which n:ight 
have serious anticompetitive conse
quences. Section 7 of the bill closes these 
two loopholes. 

The first loophole stems from the Su-

preme Court's decision in United .States 
v. American Building Maintenance In
dustries, 422 U.S. 271 (1975) ("ABMI"). 
The Court held in ABMI that section 7 
does not reach a merger involving a firm 
only "affecting" interstate commerce, 
although the merger may have the effect 
of substantially lesser:ing competition or 
tending to create a monoply. The Court 
thereby concluded that Congress did not 
intend for jurisdiction under section 7 to 
extend to the full scope of the commerce 
clause. According to the Supreme Court, 
both firms involved in a merger must 
"participate directly in the sale, pur
chase, or distribution of goods or services 
in interstate commerce" for section 7 to 
apply. 

Section 7 reftects the intense congres
sional concern about mergers and acqui
sitions leading to reduced competition 
and increased concentration in the 
American economy. The Supreme Court's 
decision in ABMI restricts the effective
ness of section 7 to deal with this con
gressional concern. 

Expanding section 7 to the limits of 
the commerce clause, which this bill does. 
merely places it on equal footing with 
sections 1 and 2 of the Sherman Act and 
section 5 of the Federal Trade Commis
sion Act. This is now particularly impor
tant, because, under section 7 in its pres
ent form, the Department of Justice can
not successfully challenge some mergers 
which have the effect of substantially 
lessening competition in the increasingly 
vi tal service sector of the economy. 

In ABMI, for example, the Supreme 
Court affirmed a grant of summary judg
ment to American Building Maintenance 
Industries, which acquired two of its 
competitors in the southern California 
market. The two acquired companies had 
7 percent of the market, and American 
Building Maintenance Industries had 10 
percent of the market. Although the two 
acquired firms derived 80 to 90 percent 
of their revenues from interstate and 
international clients, the Supreme Court 
held they did not meet the "engaged in 
commerce" jurisdictional test of sec
tion 7. This bill will bring mergers of the 
type at issue in ABMI within the param
eters of section 7. 

The second loophole in section 7 arises 
from the use of "corporation" or "cor
porations" instead of "person" or "per
sons" in the statute. As a result, mergers 
involving large businesses which are un
incorporated associations are beyond 
section 7's jurisdiction. There is no good 
policy reason for section 7 to differ in 
this respect from section 2 of the Sher
man Act, which does cover "persons." 
The bill therefore substitutes "person" 
and "persons" for "corporation" and 
"corporations," respectively. 

Mr. President, the time has come for 
Congress to take action to remove the 
roadblocks to effective antitrust enforce
ment created by too lengthy and too 
costly antitrust litigation. The Antitrust 
Procedural Improvements Act of 1979 
makes significant statutory changes 
which will expedite and reduce the costs 
of antitrust cases. 

Mr. President, I ask unanimous con
sent that the text of the Antitrust Pro
cedural Improvements Act of 1979, to-
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gether with the section-by-section analy
sis of the bill, the Justice Department's 
letter of support, and part One, section 
One, of the report to the President and 
the Attorney General of the National 
Commission for the Review of Antitrust 
Laws and Procedures, which contains 
the Commission's recommendations for 
expediting and reducing the costs of liti
gation, be printed in the RECORD. 

There being no objection, the bill and 
material were ordered to be printed in 
the RECORD, as follows: 

S.390 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That this 
Act may be cited as the "Antitrust Procedural 
Improvements Act of 1979". 

ANTITRUST CIVIL PROCESS ACT AMENDMENTS; 

DEFINITIONS 

SEc. 2. Section 2 of the Antitrust Civil 
Process Act (76 Stat. 548, 15 U.S.C. 1311) is 
amended-

( 1) in subsection (g), by striking out the 
semicolon and "and" at the end thereof and 
inserting in lieu thereof a comma and the 
following: "and any product of discovery;", 

(2) in subsection (h), by striking out the 
period at the end thereof and inserting in 
lieu thereof a semicolon; and 

(3) by adding at the end thereof the fol
lowing new subsections: 

"(i) The term 'product of discovery' in
cludes without limitation the original or 
duplicate of any deposition, interrogatory, 
document, thing , result of the inspection 
of land or other property, examination, or 
admission obtained by any method of dis
covery in any litigation or other judicial or 
administrative proceeding; any digest, anal
ysis, selection, compilation, or any deriva
tion thereof; and any index or manner of 
access thereto; and 

"(j) The term 'agent' includes any person 
retained or consulted by the Department of 
Justice in connection with the enforcement 
of the antitrust laws.". 
ANTITRUST CIVIL PROCESS ACT AMENDMENTS; 

SERVICE REQUIREMENTS FOR A DEMAND FOR 

ANY PRODUCT OF DISCOVERY 

SEc. 3. (a Section 3 (a) of the Antitrust 
Civil Process Act (15 U.S.C. 1312(a)) is 
amended by addingeat the end thereof the 
following new sentence: ·· " Whenever a civil 
investigative demand is ar_ express demand 
for any product of discovery, the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division shall 
cause to be served, in any manner au
thorized by this section , a copy of such 
demand upon the person from whom the 
discovery was obtained and notify the per
son to whom such demand is issued of the 
date on which such copy was served.". 

(b) Section 3(b) of that Act (15 U.S .C. 
1312(b)) is amended by adding at the end 
thereof the following new sentence : "Any 
such demand which is an express demand for 
any product of discovery shall not be re
turnable until after ten days after a copy 
of such demand has been served upon the 
person from whom the discovery was 
obtained.". · 

(c) Section 3(c) of that Act (15 U.S.C. 
1312(c)) is amended-

( I) by inserting "(1)" immediately after 
"(c)"; 

(2) by striking out " ( 1) " and inserting in 
lieu thereof "(A)"; 

(3) by striking out "(2)" and inserting 
in lieu thereof " (B) "; and 

(4) by adding at the end thereof the 
following new paragraph: 

"(2) Any such demand which is an express 
demand for any product of discovery super
sedes any inconsistent order, rule , or provi
sion of law preventing or restraining dis
closure of such product of discovery to any 

person. Disclosure of any product of dis
covery pursuant to any such express demand 
does not constitute a waiver of any right or 
privilege, including without limitation any 
right or privilege which may be invoked to 
resist discovery of trial preparation materials, 
to which the person making such disclosure 
may be entitled.". 

(d) Paragraph (3) of Section 4(c) of that 
Act · (15 U.S.C. 1313(c) (3)) is amended by 
inserting immediately after "transcripts" the 
second time it appears, a comma and the 
following: "and, in the case of any product 
of discovery produced pursuant to an express 
demand for such material , of the person from 
whom the discovery was obtained". 

(e) Paragraphs (2) and (3) of Section 4 
(c) of that Act (15 U.S.C. 1313(c) (2) and 
(3)) are amended by striking out the phrase 
"official or employee" and inserting in lieu 
thereof "official, employee, or agent" each 
time it appears. 

(f) Section 5 of that Act ( 15 U.S.C. 1314) 
is amended-

( I) by amending subsection (b) to read as 
follows: 

"(2) (1) Within twenty days after the serv
ice of any such demand upon any person, or 
at any time before the return date specified 
in the demand, whichever period is shorter, 
or within such period exceeding twenty days 
after service or in excess of such return date 
as may be prescribed in writing, subsequent 
to service, by any antitrust investigator 
named in the demand, such person may file 
and serve upon such antitrust investigator, 
and in the case of an express demand for 
any product of discovery upon the person 
from whom such 'discovery was obtained, a 
petition for an order modifying or setting 
aside such demand-

"(A) in the district court of the United 
States for the judicial district within which 
such person resides, is found, or transacts 
business; or 

" (B) in the case of a petition addressed to 
an express demand for any product of dis
covery, only in the district court of the 
United States for the judicial district in 
which the proceeding in which such dis
covery was obtained is or was last pending. 

"(2) The time allowed for compliance with 
the demand in whole or in part as deemed 
proper and ordered by the court shall not 
run during the pendency of such petition in 
the court, except that such person shall com
ply with any portions of the demand not 
sought to be modified or set aside. Such 
petition shall specify each ground upon 
which the petitioner relies in seeking such 
relief, and may be based upon any failure 
of such demand to comply with the provi
sions of this Act, or upon any constitutional 
or other legal right or privilege of such 
person."; 

( 2 ) by redesignating subsections (c) , (d) , 
(e), and (f) as subsections (d), (e), (f), and 
(g), respectively; 

(3) by inserting immediately after subsec
tion (b) the following new subsection: 

"( c) Whenever any such demand is an ex
press demand for any product of discovery . 
the person from whom such discovery was 
obtained may file, at any time prior to com
pliance with such express demand, in the 
district court of the United States for the 
judicial district in which the proceeding in 
which such discovery was obtained is or was 
last pending, and serve upon any antitrust 
investigator named in the demand and upon 
the recipient of the demand, a petition for 
an order of such court modifying or setting 
aside those portions of the demand requir
ing production of any such product of dis
covery. Such petition shall specify each 
ground upon which the petitioner relies in 
seeking such relief and may be based upon 
any failure of such portions of the demand 
to comply with the provisions of this Act, 
or upon any constitutional or other legal 
right or privilege of the petitioner. During 

the pendency of such petition, the court 
may stay, as it deems proper, compliance 
with the demand and the running of the 
time allowed for compliance with the de
mand." ; and 

(4) in subsection (d) , as that subsection 
has been redesignated by paragraph (2) of 
this section, by inserting immediately after 
"such person" a comma and the following: 
"and, in the case of an express demand for 
any product of discovery the person from 
whom such discovery was obtained,". 

SANCTIONS FOR ATTORNEY DELAY 

SEc. 4. Section 1927 of title 28, United 
States Code, is amended to read as follows: 
"§ 1927. Counsel's liability for excessive costs 

"Any attorney or other person admitted to 
conduct cases in any court of the United 
States or any territory thereof who engages 
in conduct unreasonably and primarily for 
the purpose of delaying or increasing the cost 
of litigation may be required by the court 
to satisfy personally the excess costs, ex
penses and attorney's fees reasonably in
curred because of such conduct.". 

PREJUDGMENT INTEREST 

SEc. 5. (a) Section 4 of the Clayton Act 
( 15 U.S.C. 15) is amended-

( 1) by inserting after "sustained," the fol
lowing: "interest on his actual damages from 
the date of service of the complaint to the 
date of judgment at the prevailing commer
cial rate at the time judgment is entered,''; 
and 

(2) by adding at the end of the section the 
following new sentence: "The court may 
adjust interest on actual damages from 
the date of service of the complaint to the 
date of judgment if it finds that the award 
of all or part of such interest is unjust in 
the circumstances.". 

(b) Section 4A of the Clayton Act ( 15 
U.S.C. 15a) is amended-

( 1) by inserting after "sustained" a 
comma and the following: "interest on such 
actual damages from the date of service of 
the complaint to the date of judgment at 
the prevailing commercial rate at the time 
judgment is entered,"; and 

( 2) by adding at the end of the section 
the following new sentence: "The court may 
adjust interest on actual damages from the 
date of service of the complaint to the date of 
judgment if it finds that the award of all or 
part of such interest is unjust in the cir
cumstances.". 

(c) Section 4C (a) ( 2) of the Clayton Act 
(15 U.S.C. 15c(a) (2)) is amended-

( 1) by inserting after "subsection," the 
following: "interest on such total damage 
only from the date of service of the com
plaint to the date of judgment at the pre
vailing commercial rate at the time judg
ment is entered,"; and 

(2) by adding at the end of the section 
the following new sentence: "The court may 
adjust interest on total damages from thE' 
date of service of the complaint to the date 
of judgment if it finds that the award of all 
or part of such interest is unjust in the cir
cumstances.". 

COLLATERAL ESTOPPEL 

SEc. 6. Section 5(a) of the Clayton Act 
( 15 U.S.C. 16(a)) is amended-

( 1) by striking out "or by the United States 
under section 4A," ; 

(2) by striking out "or to judgments or 
decrees entered in actions under section 
4A"; and 

(3) by inserting at the end thereof the fol
lowing new sentence: "Nothing contained 
in this section shall be construed to impose 
any limitation on the application of col
lateral estoppel.". 

MERGER JURISDICTION 

SEc. 7. Section 7 of the Clayton Act ( 15 
U .S.C. 18) is amended-
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(1) . by striking out "corporation" each 

time it appears in the first and second para
graphs and inserting in lieu thereof "per
son"; 

(2) by striking out "corporations" in the 
second paragraph and in the first sentence 
of the third paragraph and inserting in lieu 
thereof "persons"; and 

(3) by inserting "or in any activity affect
ing commerce" after "commerce" each time 
it appears in the first three paragraphs . 

U.S. DEPARTMENT OF JUSTICE, 
Washington , D .C. February 7, 1979. 

Hon. HOWARD M. METZENBAUM, 
Chairman, Subcommittee on Antitrust and 

Monopoly, Committee on the Judiciary, 
U .S. Senate, Washington, D .C. 

DEAR MR. CHAm MAN: I am pleased to pro
vide you with the views of the Department 
of Justice on your bill entitled the "Anti
trust Procedural Improvements Act of 1979". 

Your bill contains several important pro
visions that were recommended by the Presi
dent's National Commission for the Review 
of Antitrust Laws and Procedures . In his 
recent State of the Union Message, President 
Carter pledged to work closely with the Con
gress to implement many of the recommen
dations of that Commission. 

Your bill would materially enhance the 
Antitrust Division's ability to enforce the 
antitrust laws effectively and would signifi
cantly assist in expediting our antitrust in
vestigations. Its provisions would assist the 
courts in reaching the merits of antitrust 
cases more swiftly in an efficient and up-to
date manner that would conserve scarce 
judicial resources. These provisions would 
also provide necessary disincentives to delay 
final resolution of such cases. Such pro
visions would assist in providing timely com
pensation to parties injured by antitrust 
violations, would help deter such violations 
from occurring, and would help restore pub
lic confidence in our judicial system. 

Taken together, the overall thrust of these 
provisions would be to advance the effective 
enforcement of the antitrust laws and to 
expedite the movement of antitrust cases 
through the courts. Accordingly, I am happy 
to express the Administration's enthusiastic 
support for your legislation. I urge your Sub
committee-and the Congress-to give the 
bill its early and favorable consideration. A 
discussion of the bill 's most important pro
visions follows. 

I. Amendments to section 5(a) of the Clay
ton Act : Collateral estoppel: 

One important way that antitrust litiga
tion can be expedited is to insure against 
needless relitigation of issues already deter
mined in prior litigation. Section 6 of the 
bill would amend Section 5 (a) of the Clayton 
Act, 15 U.S.C. § 16(a), by adding a new sen
tence that would clearly affirm that that 
section is not a limitation on the application 
of the common law doctrine of collateral 
estoppel with respect to issues determined 
in antitrust litigation. In addition, section 
5 (a) would be amended by striking certain 
references to Clayton Act Section 4A to make 
clear that final judgments or decrees in 
government enforcement actions may be 
afforded full , preclusive effect in subsequent 
government damage actions under section 
4A, and to extend prima facie effect to such 
damage actions in subsequent litigation. 
These amendments were recommended by 
the National Commission for the Review of 
Antitrust Laws and Procedures, see Report 
to the President and the Attorney General 
of the National Commission for the Review 
of Antitrust Laws and Procedures 113-17 
and n.21 (January 22, 1979) (hereafter re
ferred to as "Antitrust Commission Report" ), 
and are fully supported by the Department 
of Justice. 

A. The application of collateral estoppel to 
issues previously determined in actions 
brought under the antitrust laws: 

Clayton Act Section 5(a) provides that final 
judgments or decrees rendered in civil or 
criminal proceedings brought by the United 
States under the antitrust laws (other than 
consent judgments or decrees or judgments 
or decrees in actions brought by the United 
States under Clayton Act Section 4A, 15 U.S.C. 
§ 15a) that establish that a defendant has 
violated the antitrust laws may be used 
against that defendant in later actions as 
prima facie evidence of all matters as to 
which the judgment or decree would be in 
estoppel between the parties. Prima facie 
evidence is sufficient, standing alone and un
controverted , to sustain a judgment on the 
issues for which it is submitted. However, 
if a defendant presents rebuttal evidence, the 
plaintiff may be forced to relitiga.te some 
or all of the disputed issues in order to pre
vail. 

An alternative to the prima facie effect pro
vided by Clayton Section 5 (a) is collateral 
estoppel, the equitable doctrine that pre
cludes a party to a prior action from reliti
gating in a second action those issues actu
ally litigated, decided and necessary to the 
result in the first action. Application of col
lateral estoppel achieves finality, certainty, 
and economy in the utilization of judicial re
sources and resources of litigants generally, 
and avoids the possibility of inconsistent 
results as to similar issues. As an equitable 
doctrine, collateral estoppel is applied only 
after the judge presiding over the second 
action has determined, in light of all rele
vant circumstances, that its application is 
fair; i .e., that the above goals are not 
being achieved at the undue expense 
of the party being foreclosed from re
litigating. 

When section 5(a) was introduced as part 
of the original Clayton Act in 1914, both tlle 
Senate and House of Representatives favored 
granting collateral estoppel effect to govern
ment enforcement actions in subsequent pri
vate antitrust litigation as a matter of po~
icy. However, Congress ultimately adopted the 
lesser prima facie standard on the belief that 
it was the most complete preclusive effect 
that could be legislated. The cause of Con
gress ' concern was the concept of mutuality 
of estoppel. It had long been a tenet of the 
doctrine that collateral estoppel operated 
only between parties to a prior action or per
sons in privity with them. Thus, it was be
lieved that in a second action collateral estop
pel could not be invoked by a nonparty to 
the first action since, had the issue been re
solved differently, the nonparty would not 
have been bound by it in the later action. 
The requirement of mutuality of est oppel 
had been upheld by the Supreme Court only 
two years before the Clayton Act was en
acted. Bigelow v. Old Dominion Copper Co. , 
225 U.S. 111, 127 (1912) . Concerned about the 
constitutional implications of legislating the 
use of collateral estoppel by private plain
tiffs based on earlier government antitrust 
enforcement actions to which they had not 
been parties, Congress substituted prima 
facie effect for collateral estoppel effect in 
the version of section 5(a) that was ulti
mately enacted. 

The applica;;ion of collateral estoppel doc
trine has changed significantly since passage 
of the Clayton Act. Mutuality of estoppel, 
which was at best a rule-of-thumb approach 
to preventing unfairness when a nonparty 
to prior litigation sought to invoke collateral 
estoppel, has largely given way to a more par
ticularized fairness analysis-a case-by-case, 
due process-oriented examination by judges 
to determine whether or not it is fair to 
give estoppel effect to a particular action. 
See, e.g ., Bernhard v. Bank of America Nat'l 
Sav. & Trust Ass'n ., 19 Cal. 2d 807, 122 P.2d 
892 ( 1942); Federal Savings & Loan Ins. Corp 
v. Hogan, 476 F.2d 1182 (7th Cir. 1973); James 
Talcott , Inc. v. Allahabad Bank, Ltd., 444 
F.2d 451 (5th Cir. 1971) ; Brown v. R. D. Wern
er Co. , 428 F.2d 375 (1st Cir. 1970); Graves 

v. Associated Transport , Inc. , 344 F . 2d 894 
(4th Cir. 1965); Bruszewski v. United States, 
181 F .2d 419 (3d Cir .), cert . denied, 340 U.S. 
865 ( 1950). The Supreme Court ultimately 
upheld the constitutionality of nonmutual 
collateral estoppel and approved its use by 
defendants in Blonder-Tongue Laboratories, 
Inc . v. University of Illinois Foundation, 402 
U.S. 313 (1971) . Recognizing that a judicial 
determination that a party against whom an 
estoppel was asserted had had a full and 
fair opportunity to litigate the relevant is
sues in a prior action provided a significant 
safeguard to the rights of the estopped 
party, the Supreme Court stated that "it is 
apparent that the uncritical acceptance of 
the principle of mutuality of estoppel . . . 
is today out of place." 402 U.S. at 350. The 
Court recently expanded its approval of non
mutual estoppel to include use by plain
tiffs against defendants who have fully and 
fairly litigated issues in a prior action. Park
lane Hosiery Co. v. Shore, 47 U .S.L.W. 4079 
(U.S . January 9, 1979). In addition, the Court 
in Parklane held that where collateral es
toppel can otherwise be applied to fore
close relitigation of particular factual issues 
in an action in which a right to jury trial 
exists, the Seventh Amendment does not re
quire a different result merely because the 
issues were originally determined in an ac
tion in which no jury trial right existed. 

However, a substantial possibility exists 
that antitrust plaintiffs will be unable to 
take full advantage of this modern trend 
in estoppel doctrine due to the very lan
guage of Clayton Act Section 5 (a) that was 
intended to benefit them. At issue is the 
intent of Congress in providing, in section 
S(a), prima facie effect to antitrust enforce
ment actions brought by the United States. 
congress could have intended either that 
such actions were to have prima facie effect 
only and were never to have the benefit of 
the more complete collateral estoppel effect , 
or that government enforcement actions were 
to have at least prima facie effect but were 
to have the full , preclusive benefit of col
lateral estoppel whenever it appropriately 
could be applied. The federal courts have as 
yet been unable to determine conclusively 
congressional intent in this area. Se~, e.g., 
cases cited in McCook v. Standard Otl Co. , 
393 F . Supp. 256, 259 ( C.D. Calif. 197~) · For 
example, the Supreme C<;>urt stated, m Sam 
Fox Publishing co. v. Untted States , 366 U.S. 
683, 690 ( 1961), that " [Section] 5 of the 
Clayton Act , .. . making an adjud~cation <;>f 
liability in a government suit p71ma fac1e 
evidence of liability in a ... ~nvate suit, 
would seem to be a definitive leg1slative pro
nouncement that a government suit cannot 
be preclusive of private litigation." However, 
a lower federal court has recently held to the 
contrary and applied collateral estoppel effect 
to a government enforcement action in later 
private litigation. Illinois v. Huckaba & Sons 
construction Co. , 442 F. Supp. 56 <E?·D·. Ill. 
1977) appeal docketed sub nom. Illtnots v. 
Gene;al Paving Co., No. 78- 1479 (7th Cir. 
April 13 , 1978) . 

section 6(3) of the bill would add the fol
lowing sentence at the end of Section S(a) 
of the Clayton Act : "Nothing contained in 
this section shall be construed to impose any 
limitation on the application of collateral 
estoppel." By enacting this legislation, Con
gress would encourage the use of conclusive, 
collateral estoppel effect in private antitrust 
actions based on fully and fairly litigated 
government judgments or, if circumstances 
warrant, on private judgments. The Depart
ment of Justice agrees that antitrust Uti
gants should be entitled to the same benefits 
of collateral estoppel that are currently avail
able to other litigants generally, and that 
congressional action is required to overcome 
the uncertainty created by section 5(a) re
specting the application of collateral estoppel 
to antitrust litigation. 

Collateral estoppel 1s a flexible , equitable 
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doctrine that is applied only after a court 
has decided that it is fair to do so on the 
basis of the facts and circumstances involved 
in the case before it. This determination of 
particularized fairness prevents collateral 
estoppel from being abusive or coercive. 
Moreover, the availability of collateral estop
pel would reduce relitigation of already
determined antitrust issues and thus save 
scarce judicial resources as well as provide 
an additional deterrent to violation of the 
antitrust laws. Therefore , we urge Congress to 
amend Clayton Act Section 5 (a) to clarify 
that that section does not in any way limit 
the application of collateral estoppel with 
respect to issues determined in antitrust 
litigation. 

It should be noted that the availability 
of collateral estoppel would not mean that 
antitrust judgments would automatically be 
given full, conclusive effect in subsequent 
actions. Application of the equitable doctrine 
of collateral estoppel in any particular case 
requires appropriate consideration of funda
mental fairness. 

While we endorse appropriate use of col
lateral estoppel , we believe that the prima 
facie effect established by Clayton Act Sec
tion 5 (a) should be retained. Questions re
main over the proper scope of the application 
of nonmutual collateral estoppel. For ex
ample, the Supreme Court recognzed in Park
lane Hosiery Co. v. Shore, supra at 4082, that 
equitable considerations may place limita
tions on the application of offensive colla
teral estoppel in certain private damage 
action contexts. Retaining prima facie effect 
will insure that, at a minimum, prima facie 
preclusive effect will be accorded to issues 
previously determined in government anti
trust litigation, thereby helping speed the 
movement of antitrust actions through the 
courts . 

B . Use of collateral estoppel in damages 
actions brought by the United States under 
Clayton Act Section 4A: 

Section 6 ( 1) of the bill would also amend 
Seotion 5 (a) of the Clayton Act by deleting 
the phrase "or by the United States under 
section 4A," . This amendment would make 
clear that final judgments or decrees in gov
ernment enforcement actions may be af
forded full , preclusive effect in subsequent 
government damage actions under Clayton 
Act Section 4A, 15 U.S .C. § 15a. 

At present, Clayton Act Section 5(a) pro
vides that final judgments and decrees in 
government criminal and civil enforcement 
actions are to be given prima facie effect in 
subsequent government damage actions as 
to all matters respecting which such judg
ments or decrees would be an estoppel as 
bet ween the part ies. If such judgments and 
decrees "would be" an estoppel between the 
government and a defendant, the Depart
ment of Justice believes they should actually 
be given estoppel effect. Accordingly, we sup
port this proposed amendment to remove 
any ambiguity that may exist and to clarify 
that full estoppel effect be accorded to gov
erment enforcement actions in subsequent 
government damage cases. 

C. Prima facie effect of government damage 
actions: 

Section 6 (2) of the bill would amend Sec
tion 5(a) of the Clayton Act by deleting the 
phrase "or to judgments or decrees entered 
in actions under 4A." This amendment would 
extend prima facie effect to actions brought 
by the United States under Clayton Act 
Section 4A in subsequent litigation. 

At present, Clayton Act Section 5(a) pro
vides that final judgments or decrees in 
actions brought by the United States under 
Clayton Act Section 4A are not entitled to 
prima facie effect in subsequent litigation. 
The Department believes that government 
damage actions should be afforded prima 
facie effect. We reject the notion that govern
ment damage actions are less worthy of pre
clusive effect than government enforcement 

actions. In certain instances, an action under 
section 4A may be the only option available 
to the Antitrust Division, as where criminal 
charges would be unwarranted and the viola
tion has been discontinued, making injunc
tive relief unnecessary. The judgment in such 
a case should be as entitled to prima facie 
effect as any other enforcement actions 
brought by the Justi~e Department. 

Accordingly, we support the proposed 
amendment to extend prima facie effect to 
actions brought by the United States under 
Clayton Act Section 4A. 

II. Amendment to 28 U .S.C. § 1027 : Sanc
tions for attorney delay: 

Another means by which antitrust litiga
tion can be expedited is to authorize in
creased sanctions for delay by attorneys con
ducting such litigation. Section 4 of the bill 
would modify the "state of mind" require
ment for imposing sanctions presently con
tained in 28 U.S.C. § 1927 for delay by 
attorneys and would broaden the range of 
sanctions authorized by the statute for deal
ing wit h dilatory behavior. 

As recognized by the National Commission 
for the Review of Antitrust Laws and Proce
dures , dilatory conduct in a variety of forms 
continues to be a significant problem in anti
trust litigation. It delays the adjudication of 
legitimate claims and defenses , unnecessarily 
increases costs to litigants, and squanders 
limited judicial resources. Moreover , by co
ercing parties to settle litigation simply to 
escape needless expense and frustration , and 
by making it difficult for the less wealthy to 
protect their interests through the courts , 
such conduct leads to public cynicism about 
the judicial system. Antitrust Commission 
R eport at 91. 

Section 1927 of Title 28 , United States 
Code, allows a court to combat dilatory be
havior by imposing resulting excess costs 
personally on an attorney" . .. who so multi
plies the proceedings in any case as to 

· increase costs unreasonably and vexa
tiously ... . " The scope of this provision is 
unclear and has been variously interpreted 
by the courts. At least one court has viewed 
the statute as authorizing sanctions only in 
unusually egregious instances. See Kiefel v. 
Las Vegas Hacienda, Inc. , 404 F .2d 1163, 1167 
(7th Cir. 1968) , cert. denied, 395 U.S . 908 
( 1969). In addition , the section has been 
narrowly construed t o allow imuosition of 
only "taxable costs" rather than all the added 
expenses incurred because of the improper 
conduct. See United States v. Ross, 535 F.2d 
346. 350 (6th Cir. 1976) . 

The proposed amendment would substan
tially strengthen section 1927 in two signifi
cant ways. First , it would remove the cur
rent uncertainty regarding t he statute's ap
plication by eliminating t he requirement 
of "vexatiousness" and establishing a clear 
s t andard authorizing sanctions whenever un
reasonable conduct has been undertaken 
"primarily for the purpose of delaying or 
increasing the cost of the litigation." Sec
ond. the amendment would provide a much 
more effective and appropriate sanction than 
does the present statute by expressly allow
ing imposition of not only excess "taxable 
costs" but also all excess expenses and attor
ney's fees reasonably incurred because of 
the sanctionable conduct. However , the pro
posed amendment would not alter the fact 
that the decision to impose such sanctions 
would remain subject to the sound discre
tion of the Court. 

The proposed amendment . which is iden
tical to that recommended by the National 
Commission for Review of Antitrust Laws 
and Procedures, see Antitrust Commission 
Report at 197 and n.l3 , should assist in re
ducing unwarranted delay in antitrust liti
gation . The Department of Justice supports 
this proposed legislation and urges its en
actment. 

III. Amendment to sections 4 , 4A and 4C 
of the Clayton Act: Prejudgment interest: 

Another means by which to eliminate un-

warranted delay would be to authorize courts 
to award, in appropriate situations , success
ful antitrust plaintiffs interest on their dam
age judgments for the period during which 
the case was being litigated. Section 5 of 
the bill would amend Sections 4, 4A , and 4C 
of the Clayton Act , 15 U.S.C. §~ 15, 15a, and 
15c, to authorize an award of interest on a 
successful antitrust plaintiff 's actual dam
ages from the date of service of the complaint 
to the date of judgment, at the prevailing 
commercial rate at the time judgment is en
tered. These amendments would apply to 
private treble damage actions , actions by the 
United States for single damages, and 
parens patriae suits by State Attorneys Gen
eral for damages suffered by citizens of their 
states , respectively. We understand that post
judgment interest would remain available 
under the general provisions of 28 U.S.C. 
§ 1961. 

As recognized by the National Commission 
for the Review of Antitrust Laws and Pro
cedures , parties, especially defendants , fre
quently have little or no incentive to ex
pedite litigation, and they sometimes have 
strong economic incentives to delay. Anti
trust Commission Report at 101. The ability 
of judges to award prejudgment interest at 
prevailing commercial rates would reduce or 
eliminate the considerable financial benefit 
that may be available by protracting the 
litigation and thereby extending the period 
during which an amount eventually paid to 
the plaintiff is retained by the defendant for 
profitable use. However , existing law is un
clear as to whether prejudgment interest 
may be awarded in any types of antitrust 
cases , and such an award has been denied 
in at least one treble damage action. Trans 
World Airlines, Inc. v. Hughes, 449 F .2d 51 , 
80 (2d Cir. 1971) , rev'd on other grounds, 
409 u .s . 363 (1973). 

The proposed amendments would clearly 
authorize the award of prejudgment interest 
in antitrust cases in appropriate instancM 
to eliminate substantial incentives to delay. 
Such awards would be based upon a plain
tiff's established actual damage, not upon a 
trebled amount. Moreover , awarding such 
interest at the prevailing commercial rate 
was deemed necessary by the National Com
mission for the Review of Antitrust Laws 
and Procedures to deter delay effectively. 
Antitrust Commission Report at 108, n.28. 
These amendments are particularly helpful 
by making awards of prejudgment interest 
essentially automatic. However, courts would 
be permitted to disallow such interest 
where an award might be unjust in the cir
cumstances, for example. because of dila
tory conduct by the plaintiff. The Depart
ment of Justice believes that these amend
ments would materially assist in expediting 
final resolution of antitrust litigation , and 
would thereby assist in deterring antitrust 
law violations as well. Accordingly, we sup
port the proposed amendments and urge 
their enactment. 

IV. Amendments to the Antitrust Civil 
Process Act: 

Government investigation and trial of an
titrust cases would be expedited and facili
h ted by amending certain provisions of the 
Antitrust Civil Process Act to clarify the 
ability of the f1:0vernment t o attain access 
t o information developed in related antitrust 
litigation and its ability to make use of 
modern document analysis techniques and 
other support services. 

A. Obtaining products of discovery : 
The Antitrust Civil Process Act, 15 U.S.C. 

~ 1311 et seq. , permits the Attorney General 
or the Assistant Attorney General in charge 
of the Antitrust Division to obtain informa
tion. in the form of documentary materials, 
written answers to interrogatories and oral 
testimony, that they have reason to believe 
is relevant to ascertaining whether an anti
trust violation ha.s. occurred or may be about 
to occur. Section 3 of the bill contains sev-
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eral provisions that would clarify the ability 
of the Antitrust Division to issue civil in
vestigative demands (CIDs) for information 
that has been produced through discovery 
in litigation. These provisions would also 
clarify the procedures to be followed by the 
Antitrust Division and other parties when 
the Division issues CIDs for such products of 
discovery. 

The bill would expressly provide for the 
issuance of CIDs for products of discovery. 
Section 2 (3) of the bill would define prod
ucts of discovery as including any materials 
in the possession of a party obtained by any 
method of discovery, together with any in
dexes, digests, analyses or compilations of 
the materials so obtained. In addition, when
ever the Antitrust Division issues a CID for 
materials obtained through discovery, the 
p:1rty from whom the materials were origi
nally discovered would receive a copy of the 
CID and would have at least ten days in 
which to challenge the CID's validity upon 
whatever grounds may be available to it. 
The person receiving the CID would. of 
course. also retain the right to challenge it . 

The bill also provides that CIDs for prod
ucts for discovery would take precedence 
over protective orders issued in the course 
of private litigation. Products of discovery 
received by the Division pursuant to a CID 
would be confidential and could be used 
only in the same manner and for the same 
purposes as other materials acquired under 
the Antitrust Civil Process Act. Section 3 
of the bill contains the additional safeguard 
that both the party from whom the ma
terials were demanded and the party from 
whom the materials were originally discov
ered could invoke the confidentiality pro
tections currently provided by the Act for 
materials submitted pursuant to it. More
over. disclosure of any product of discovery 
to the Division pursuant to a CID would 
not constitute a waiver of any privilege, in
cluding the privilege relating to trial prepa
ration materials, that the party making such 
di~.::losure might have with respect to such 
materials. 

The Division has attempted to obtain 
products of discovery by serving a CID upon 
a party having such materials in its posses
sion. However, such efforts have been slowed 
by the absence of specific procedures in the 
Antitrust Civil Process Act relating to such 
materials. The Antitrust Division served a 
CID on the GAF Corporation in an attempt 
to obtain products of discovery in GAF's 
possession as a result of its litigation against 
the E3.stman Kodak Company, which was 
s imultaneously under investigation by the 
Division. GAF believed itself prohibited from 
voluntarily producing t he desired materials 
because of a protective order entered in the 
private litigation, and accordingly resisted 
complying with the Division's CID for fear 
of violating that protective order. The Anti
trust Division sued to compel compliance 
with its CID, but enforcement was denied, 
without resolution of the protective orcter 
issue, primarily on the ground that the 
Antitrust Civil Process Act did not grant 
the Division authority to obtain products of 
discovery because the Act did not contain 
express procedures for protecting the con
fidentiality of such materials. United States 
v. GAF Corp. , 449 F . Supp. 351 (S.D.N.Y. 
i97B) , appeal docketed, No. 78- 6102 (2d Cir. 
June 13, 1978). 

The proposals embodied in this legislation 
would ensure the ability of the Antitrust 
Division to utilize its law enforcement re
sources effectively and would decrease the 
time required to institute enforcement ac
tions through clarification of the Division's 
ability to attain access to materials already 
produced through discovery in litigation be
tween other parties. In many instances, such 
parties will have spent considerable amounts 

of time and resources discovering and orga
nizing materials relevant to an ongoing in
vestigation by the Antitrust Division. If 
the Division was unable to attain access to 
such materials, it would be required to 
duplicate the efforts of these parties with un
necessary exrense to the taxpayers and delay 
to its investigations. In addition, these pro
posals would protect the confidentiality of 
such materials and would preserve all rights 
and privileges with respect to such materials 
that presently exist. Such proposals were 
recommended by the National Commission 
for the Review of Antitrust Laws and Pro
cedures in order to maximize the benefits to 
be derived from the Antitrust Civil Process 
Act for the speedy and efficient investigation, 
and perhaps trial, of antitrust cases. Anti
trust Commission Report at 53- 54. 

Accordingly, the Department of Justice 
supports enactment of such legislation. 

B. Use of contractor services: 
An examination of the legislative history 

of the Antitrust Civil Process Act reveals that 
the goal of Congress, in :passing both the 
original Act and its 1976 amendments, was 
to provide support to the Division for the 
"effective and expeditious" enforcement of 
the antitrust laws. H .R. Rep. No. 94-1343, 
94th Cong., 2d Sess . 1 ( 1976); S. Rep. No. 
94- 803, 94th Cong., 2d Sess. 1 ( 1976) . See 
also Conference Rep . No. 2291, 87th Cong., 2d 
Sess. 3 ( 1962) . Indeed, the 1976 amendments 
were designed to provide the Division with 
"all the basic investigative tools necessary" 
to its law enforcement needs, H.R. Rep . No . 
94- 1343, 94th Cong., 2d Sess. 1 ( 1976), and 
"to improve and modernize antitrust inves
tigation and enforcement mechanisms." S. 
Rep. No . 94- 803, 94th Cong., 2d Sess. 1 (1976). 

However, certain language contained in 
paragraphs (2) and (3) of subsection 4(c) 
of the Act [15 U.S.C. §§ 1313(c) (2), (3)] 
could arguably be seen as hindering the 
Division 's ability expeditiously and effectively 
to enforce the antitrust laws by inhibiting its 
ability to take full advantage of contractor 
services. As presently written, the statute 
states that copies of materials obtained pur
suant to it may be prepared as required for 
official use by any duly authorized "official 
or employee" of the Department of Justice 
[ 15 U.S.C. § 1313 (c) (2) ]. It also states that, 
with specified exceptions, such material may 
be made available to a duly authorized "of
ficial or employee" of the Department of 
Justice [Id. § (3) ]. Use of the phrase "offi
cial or employee" in these paragraphs may be 
argued to limit personnel assigned to the 
organization, processing, analysis or evalu
ation o.f CID materials to those with full
time employee or special government em
ployee status, to the exclusion of contractors 
working under the direction and/ or con
trol of the government attorneys in charge 
of an antitrust matter. 

Section 3(e) of the bill would substitute 
the phrase "official, employee or agent" for 
the phrase "official or employee" in para
graphs (2) and (3) of subsection 4(c). In 
addition, the term "agent" would be defined 
in Section 2 ( 3) of the bill , for purposes of 
the Antitrust Civil Process Act, as includ
ing "any person retained or consulted by the 
Department of Justice in connection with the 
enforcement of the antitrust laws." These 
amendments would thus clarify the Depart
ment's authority to contract for document 
analysis and consultant services in order 
effectively and efficiently to process, analyze, 
evaluate and utilize materials produced pur
suant to the Act. Enactment of these pro
posals would be entirely consistent with, 
and would further, the policy objectives 
contained in the Act's 1976 amendments of 
providing the Division with support services 
necessary for the effective and expeditious 
enforcement of the antitrust laws. 

Use of contractor services would most fre
quently occur where a civil antitrust investi-

gation or prosecution required the produc
tion and analysis of great numbers of docu
ments or involved complex issues. Such con
tractors generally would be either specialists 
in automated document processing and 
indexing techniques or professionals having 
particular knowledge or expertise in an in
dustry or a discipline . 

In the first instance, the Division has rec
ognized that automated document processing 
and indexing techniques are necessary to 
expeditious, effective law enforcement, and 
that its ability to utilize fully such methods 
of document analysis for CID materials 
should be clarified . Not incidentally, we are 
increasingly opposed by defense trial teams 
with substantial automated document analy
sis resources at their command. For a variety 
of reasons, we have concluded that, in con
nection with major antitrust investigations 
and prosecutions, it would generally be pref
erable to contract for the delivery of such 
services rather than to utilize Department 
employees for these purposes. The costs asso
ciated with contracting for document analy
sis services would generally be less than the 
costs of hiring, training and maintaining a 
staff to provide those services. In addition, 
contracting for such services would have the 
significant advantage of being more flexible 
than utilizing government employees. Given 
substantial uncertainty as to the timing and 
volume of receipt of CID materials, contract
ing for support services would enable us to 
adjust changing work schedules quickly, ac
curately and efficiently to meet our needs 
with a minimum of delay and loss of re
sources. 

Similarly, where an investigation or prose
cution involves complicated issues or subject 
matter, the use of experts having particular 
knowledge or experience in those areas may 
be necessary in order effectively and effi
ciently to analyze , evaluate and utilize the 
information received. Again, use of experts is 
commonplace in complex litigation, and tlhe 
ability of the Division to utilize such persons 
as necessary for the effective progress of its 
investigations and cases should be clarified. 
It simply would not always be practical or 
even t'easible to hire such persons as em
ployees or special employees of the Depart
ment of Justice . 

Enactment of the proposed amendments 
would not introduce any new concepts in 
antitrust enforcement. The proposal tracks 
the longstanding "duly authorized agent" 
language contained in comparable Section 9 
of the Federal Trade Commission Act ( 15 
U.S.C. § 49), which provides similar authority 
to FTC personnel. Moreover, the proposal 
would not prejudice the purposes of subsec
tion 4(c) of the Antitrust Civil Process Act, 
as the "agent" would be required to be "duly 
authorized" to perform the assigned task in 
the same manner as presently required of 
the "official or employee" of the Department 
of Justice. Thus, the responsibility for the 
proper use of the materials would remain 
with the antitrust investigator designated to 
serve as custodian of them. See 15 U.S.C. 
§§ 1313(a) , (c) (1). Moreover, the obligation 
of confidentiality already imposed on a "duly 
authorized official or employee of the De
partment of Justice" would also extend to 
the duly authorized "agent" as well (15 U .S.C. 
§ 1313(c) (3)); thus, safeguards against im
proper disclosure of CID information would 
likewise be applicable against such agent. 
Finally, the Department would impose ap
propriate measures and take appropriate 
steps in connection with any service con
tracts to insure that the security of CID 
materials is maintained . 

In summary, the proposed technical 
amendments would simply clarify the ability 
of the Department's Antitrust Division to 
expeditiously and efficiently process, analyze, 
evaluate and utilize information produced 
pursuant to the Antitrust Civil Process Act 
in connection with its enforcement of the 
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laws. However, unless the Act is promptly 
clarified, the Division faces possible legal 
challenge to its use of contractor services, 
causing, at minimum, severe delays (and the 
inherent costs) in the challenged proceed
ings. At worst , if such challenge were suc
cessful, the Division would be compelled, 
without such assistance, to cut back the 
number and size of the civil antitrust in
vestigations or prosecutions it could initiate 
because it would be less able , and in some 
instances totally unable , to bring them to a 
successful completion. Moreover, the use of 
contractor services for such proceedings 
would in most instances be less costly and 
more efficient than use of Departmental em
ployees with no loss in the security of confi
dential information. Furthermore, it would 
not always be practical , or even possible, for 
the Department to employ the diverse array 
of professionals with which it may need to 
consult on a case-by-case basis. 

Accordingly, the Department supports en
actment of this legislation. 

V. Amendments to section 7 of the Clayton 
Act : Mergers and acquisitions: 

At the same time your Subcommittee is 
considering ways to improve antitrust en
forcement, it is important to consider elimi
nating two jurisdictional limitations con
tained in Section 7 of the Clayton Act, 15 
U.S.C. § 18, that place arbitrary limitations 
on the Division's ability successfully to chal
lenge certain mergers and acquisitions. Sec
tion 7 of the bill would expand the coverage 
of section 7 to clearly include acquisitions 
involving partnerships and other unincorpo
rated entities. Section 7 now applies only to 
acquisitions of the stock or assets of one 
"corporation" by another. Section 7 of the 
bill would also apply the anti-merger provi
sions of the Clayton Act to activities that 
"affect" commerce . Section 7 now applies only 
to acquisitions of corporations which are 
"engaged in commerce ." These amendments 
would not affect the substantive standards 
governing the legality of stock or asset acqui
sitions or mergers. 

The Department of Justice supports enact
ment of such legislation. 

A. Transactions involving unincorporated 
entities : 

The first two amendments of section 7 of 
the b111 would substitute the words "person" 
and "persons" for "corporation" and "corpo
rations" in Clayton Act Section 7 so as to 
prohibit anticompetitive mergers and acqui
sions by or of any "person". Section 1 of the 
Clayton Act provides that the word "person" 
"shall be deemed to include corporations and 
associations . . . . " This language has been 
construed expansively by the courts. The 
proposed amendments would bring within 
the coverage of section 7 acquisitions involv
ing natural persons, partnerships, associa
tions, and other unincorporated entities. In 
practice, however, the proposed amendments 
are not expected to affect significantly per
sons other than partnerships, since such 
persons will rarely be involved in acquisitions 
having the prohibited anticompetitive effects. 

These amendments would remove an arbi
trary limitation on the jurisdictional scope 
of Section 7 of the Clayton Act, the major 
antitrust law used to challenge mergers and 
acquisitions which are likely to lessen com
petition. Section 7 is intended to supplement 
the Sherman Act by preventing increases in 
economic concentration that could lead to 
actual restraints of trade. Although the 
Sherman Act provisions apply to all "per
sons" , section 7 applies only to "corpora
tions." The proposed amendments would 
eliminate this jurisdictional anomaly. 

Anticompetitive economic concentration 
could occur through acquisitions of and by 
unincorporated entities. In the accounting 
profession . for example, 1977 revenues of the 
"Big Eight" accounting partnerships re
portedly ranged from $350 m111ion to $516 

million. In 1975, these partnerships re
portedly audited 5,769 publicly held firms 
with total sales of $1 ,501.6 b11lion. If a 
merger between large accounting partner
ships substantially lessened competition, the 
national economy could be significantly 
affected. Unless existing law were construed 
flexibly- a result that is by no means cer
tain-the legality of such a merger could 
be determined by the legal form of the firms 
involved, not by the substantive effect on 
competition produced by the merger. 

Accordingly, we urge enactment of legis
lation to eliminate such a potential un
warranted result. 

B. Transactions involving firms affecting 
commerce: 

The third proposed amendment to Clayton 
Act Section 7 contained in section 7 of the 
bill would apply the antimerger provisions 
of the Clayton Act to firms whose activities 
"affect" commerce. This amendment was 
made necessary by the Supreme Court's de
cision in United States v. American Building 
Maintenance Industries, 422 U.S . 271 ( 1975) . 
In that case, the Court, interpreting the 
phrase "engaged in commerce" as used in 
section 7, held that that statute does not 
apply to acquisitions of companies whose 
activities, while clearly affecting interstate 
commerce , are nevertheless basically intra
state in nature. Thus, the bill would ex
pand the applicability of section 7 to "any 
activity affecting commerce." 

This amendment would serve effective 
antitrust enforcement in a number of re
spects. First, it would make the jurisdic
tional reach of section 7 with respect to the 
"commerce" requirement coextensive with 
that of the Sherman Act and Section 5 of the 
Federal Trade Commission Act. The present 
restrictive interpretation of this section par
tially defeats the Clayton Act's central pur
pose, which, as noted above, is to provide a 
means for halting incipient anticompeti
tive situations before they develop into re
straints and monopolies prohibited by the 
Sherman Act. Specifically, the current "in 
commerce" constraint on section 7 may per
mit major firms to obtain virtual nationwide 
monopolies by acquiring one local firm after 
anot her. The statute's objectives will be seri
ously undercut if it is not applicable to ac
quisitions of firms with a localized business , 
however large or dominant those firms may 
be . In addition, the "in commerce" limitation 
on section 7 creates an internal inconsistency 
in the statute. While its basic proscription is 
of acquisitions with certain predictable 
effects on competition, it may not be used to 
challenge some acquisitions of firms whose 
activities do in fact affect commerce. Thus, 
while such an acquisition may produce the 
effects proscribed by section 7, the Depart
ment of Justice would be helpless to pre
vent it . 

Accordingly, we urge enactment of such 
legislation . • 

I am pleased to have this opportunity to 
provide you with the views of the Depart
ment of Justice on the Antitrust Procedural 
Improvements Act of 1979. Enactment of this 
legislation would implement several recom
mendations of the National Commission for 
Review of the Antitrust Laws and Pro
cedures. I sincerely hope your bill will receive 
early and favorable action in the Congress, 
and I stand ready to assist you and your 
Subcommittee in your consideration of the 
bill and in securing its enactment. 

The Office of Management and Budget has 
advised that there is no objection to the 
submission of this report from the stand
point of the Administration's program. 

Sincerely yours, 
JOHN H . SHENEFIE LD , 

Assistant Attorney G en eral . Antitr u s t 
Division. 

ANTITRUST PROCEDURAL IMPROVEMENTS ACT 

OF 1979 
(Section-by-section analysis of the 

legislation) 
The bill provides that the short title of the 

legislation is the "Antitrust Procedural Im
provements Act of 1979." 

SECTION 2 

Section 2 of the bill amends Section 2, the 
definition section, of the Antitrust Civil 
Process Act, 15 U.S.C. § 1311, by adding defi
nitions of "product of discovery" and 
"agent." 

"Product of discovery" is defined in Sec
tion 2 ( 3) of the bill to include all products 
of discovery, documentary and otherwise, and 
all organizational and analytical materials 
relating thereto. Discovery material obtained 
in any litigation or other judicial or admin
istrative proceeding is covered by the defi
nition. Section 2 (1) includes any product of 
discovery, as defined in Section 2 (3), in the 
defmition of " documentary material" which 
appears in Sectiou 2 (g) of the Antitrust 
Civil Process Act. Section 2 ( 3) also defines 
"agent" to cover "any person retained or 
consulted by the Department of Justice in 
connection with the enforcement of the 
Antitrust laws." 

SECTION 3 

Section 3 expressly gives the Attorney Gen
eral and the Assistant Attorney General in 
charge of the Antitrust Division the right to 
require a person to produce products of dis
covery for examination pursuant to a civil 
investigative demand. It sets forth the pro
cedures that the Attorney General or the 
Assistant Attorney General must follow in 
issuing the demand and the procedures that 
a person affected by the demand must fol
low if he intends to challenge the action of 
the Attorney General or the Assistant At
torney General. Section 3 also makes clear 
that a duly authorized agent of the Depart
ment of Justice, who is not an officer, mem
ber or employee of the Department, may ex
amine material produced pursuant to a civil 
investigative demand. This change gives the 
Department express authority to employ out
side con tractors to analyze and organize 
documents produced in response to civil 
investigative demands. 

Section 3 (a) adds a sentence to Section 
3(a) of the Antitrust Civil Process Act, 15 
U.S.C. § 1312(a), to require the Attorney 
General or the Assistant Attorney General, 
when making an express demand for prod
ucts of discovery, to notify the person from 
whom the product of discovery was orig
inally obtained by serving upon him a copy 
of the demand. Section 3 (a) also requires 
the Attorney General or the Assistant At
torney General to notify the person to whom 
such express demand is issued of the date 
on which the copy of the demand is served 
upon the party from whom the discovery was 
originally obtained. These requirements as
sure that all affected parties are notified 
when an express demand for any product of 
discovery is issued. 

Section 3 (b) of the bill adds a sentence to 
Section 3 (b) of the Act, 15 U.S.C . ~ 1312 (b) , 
to give the recip ient of an express demand 
for any product of discovery at least ten days 
to comply. This allows an affected person 
time to challenge such demand in court. 

Section 3 (c) of the bill adds a new sub
section to Section 3 (c) of the Anti trust 
Civil Process Act, 15 U.S.C . § 1312(c), which 
makes clear that an express demand for any 
product of discovery supersedes a protec
tive order covering such material. The sub
section further provides that disclosure of 
any product of discovery pursuant to such 
demand does not constitute a waiver of any 
rights and privileges affecting additional 
disclosure of such material. 
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Section 3(d) of the legislation amends 

Section 4(c) (3) of the Act, 15 u.s.c. 
§ 1313(c) (3), to prohibit disclosure of any 
product of discovery produced pursuant to 
an express demand for such material to 
anyone other than a duly authorized official, 
employee or agent of the Department of Jus
tice without the consent of the person who 
produced the product of discovery to the 
Department and of the person from whom 
the discovery was originally obtained. 

Section 3(e) amends Section 4(c) (2) and 
(3) of the Act, 15 U.S.C. § 1313(c) (2) and 
(3), expressly to add duly authorized 
agents of the Department of Justice to the 
class of persons who may examine material 
produced pursuant to a civil investigative 
demand. This provision is intended to make 
clear that the Department can contract with 
outside agents for the document analysis 
and automated document processing and 
indexing services which are often necessary 
to organize effectively the material produced 
pursuant to demands. 

Section 3(f) (1) amends Section 5(b) of 
the Antitrust Civil Process Act, 15 U.S.C . 
§1314(b), to require that if a person to 
whom an express civil investigative demand 
for any product of discovery is issued intends 
to challenge the demand, he must file his 
petition in the district court of the United 
States for the judicial district in which the 
proceeding in which such discovery was 
obtained is or was last pending. 

Section 3 (f)) (2) redesignates subsection 
(c), (d), (e), and (f) of Section 5 of the Act 
as subsections (d), (e), (f), and (g) 
respect! vely. 

Section 3(f) (3) adds a new subsection to 
Section 5 of the Act expressly permitting 
the person from whom discovery was origin
ally obtained to challenge an express civil 
investigative demand for any product of 
discovery in the district court of the United 
States for the judicial district in which the 
proceeding in which such discovery was 
obtained is or was last pending. The new 
subsection, designated subsection (c), spe
cifically preserves such person's right to base 
his petition for an order modifying or setting 
aside portions of such demand on any con
stitutional or other legal right or privilege. 

Section 3(f) (4) amends Section 5(c) of 
the Act (redesignated Section 5(d) by Sec
tion 3(f) (2) of this bill) to permit the per
son from whom discovery was originally 
obtained to petition for a court order requir
ing the custodian of any product of discovery 
produced pursuant to an express demand 
to perform any duty imposed by the Act. 

Sections 2 and 3 of the bill make clear 
that the Attorney General or the Assistant 
Attorney General in charge of the Antitrust 
Division can issue civil investigative demands 
expressly for products of discovery. Courts 
have on occasion declined to enforce ex
pre::s demands for products of discovery be
cause the Antitrust Civil Process Act does 
not explicitly authorize demands for such 
material. The changes made by Sections 2 
and 3 of this legislation will eliminate the 
duplicative and wasteful discovery efforts 
caused by these court decisions. In addition, 
other changes made by Section 3 fully pro
tect the rights of persons from whom prod
ucts of discovery, subject to an express de
mand, were originally obtained. 

·Sections 2 and 3 also make clear that the 
Department of Justice can contract with out
siders to analyze documents and perform 
document organization and indexing services 
with respect to materials produced pursuant 
to a civil investigative demand. Private liti
gants routinely do this in major antitrust 
cases. The procedures applicable to further 
disclosure apply in the same manner to these 
duly authorized agents as they do to duly 
authorized officials and employees of the De
partment of Justice. 

SECTION 4 

Section 4 of the legislation amends 28 
U.S.C. ~ 1927 to give the federal courts in
crea:;ed authority to sanction attorneys for 
dilatory litigation practices. Section 4 
changes Se:::tion 1927 in two respects. First, 
Section 4 contains a more realistic intent 
requirement for the imposition of sanctions. 
Section 1927 now }:ermits a court to require 
an attorney who "so multiplies the proceed
ings in any case as to increa::e co3ts unreas
onably and vexatiously" to pay for certain 
of such incraased costs incurred by other liti
gants. The language of Section 1927 can be 
construed to allow the court to assess the 
attorney for such increased costs only when 
his actions were solely for the purpose of 
delay. Section 4 makes clear that a court 
can require an attorney to pay for increased 
costs when his conduct is primarily, instead 
of solely, for the purpose of delay or increas
ing co£ts by substituting the following lan
guage for the language in Section 1927 quot
ed above: "engaged in conduct unreasonably 
and primarily for the purpose of delaying 
or increasing the cost of litigation." 

Second, Section 4 of the bill permits the 
court to require an attorney who engages 
in litigation conduct unreasonably and pri
marily for the purpose of delay to pay for 
increases in costs other than taxable costs. 
Section 1927 has been construed to limit an 
attorney 's liability to excess taxable costs. 
Section 4 gives courts authority to require an 
attorney to pay all excess costs, expenses, 
and attorneys' fees reasonably incurred be
cause of the attorney's dilatory conduct. 

By providing for a more realistic intent 
standard under Section 1927 and by expand
ing the category of increased costs and ex
pen::e3 a court may award, Section 4 of the 
bill makes Section 1927 a more effective 
deterrent to dilatory litigation practices bv 
attorneys. 

SECTION 5 

Section 5 of the bill amends Sections 4, 
4A and 4C(a) (2) of the Clayton Act, 15 U.S.C. 
~~ 15, 15a, 15c(a) (2), expressly to authorize 
courts to award interest to successful anti
trust plaintiffs on their actual damages from 
the date of service of the complaint to the 
date of judgment at the prevailing com
mercial rate at the time of. judgment. The 
award of prejudgment interest is not trebled 
under Sections 4 and 4C of the Clayton Act, 
the provisions which authorize private suits 
and parens patriae actions, respectively. Sec
tion 5 of the bill does not affect successful 
antitrust plaintiffs' rights to postjudgment 
interest under 28 U.S.C. ~ 1961. 

Sections 5(a) (1), 5(b) (1) and 5(c) (1) add 
language to Section 4, 4A and 4C(a) (2) of the 
Clayton Act, respectively, which allows the 
award of interest on actual damages from 
the date of service of the complaint to the 
date of filing of the complaint at the com
mercial rate prevailing at the time of judg
ment. By setting fixed dates for interest to 
begin , running and for calculation of the 
rate, Section 5 avoids the practical problems 
that sometimes make courts reluctant to 
award interest on unliquidated damages. 

Sections 5(a) (2), 5(b) (2) and 5(c) (2) are 
intended to allow a court to adjust the award 
of prejudgment interest if the plaintiff has 
unreasonably prolonged the case. 

By permitting awards of prejudgment in
terest on actual damages, Section 5 provides 
an incentive for defendants in antitrust suits 
to refrain from litigation tactics which serve 
no purpose other than delay. The amount of 
interest for which they might be liable is a 
function of the length of the suit. 

SECTION 6 

Section 6 of the bill amends Section 5 (a) 
of the Clayton Act, 15 U.S.C. § 16(a), to make 
clear that courts may give collateral estoppel 
effect to final judgments and decrees entered 
in favor of the government in criminal and 
equitable antitrust actions. Some courts have 

read Section 5(a) to limit the use of govern
ment judgments and decrees in criminal 
and equitable actions to prima facie evidence 
in subsequent private actions against the 
same defendants. In other areas of the law, 
government judgments and decrees are given 
collateral estoppel effect in appropriate cir
cumstances. Thus, Section 6 of the bill merely 
directs courts to treat government judgments 
and decrees in antitrust actions the same 
as they do government judgments and de
crees in other areas of the law for collateral 
estoppel purposes. The Supreme Court has 
announced standards in Parklane Hosiery 
Company v. Shore, Docket No. 77-1305 (U.S. 
Jan. 9, 1979), to prevent unfair application 
of collateral estoppel. 

If a prior government equitable or criminal 
judgment in an antitrust suit is not given 
collateral estoppel effect in appropriate cir
cumstances, a full range of trial witnesses 
and exhibits will be offered by the plaintiff 
and the defendant in a subsequent private 
suit. By making clear that Section 5(a) of 
the Clayton Act does not preclude the appli
cation of collateral estoppel, Section 6 of the 
bill will substantially reduce the burden on 
courts and litigants and shorten trial time. 

SECTION 7 

Section 7 of the legislation amends Sec
tion 7 of the Clayton Act, 15 U.S.C. § 18, in 
two respects. First, it allows the Department 
of Justice to challenge anticompetitive merg
ers involving business entities other than 
corporations. Second, Section 7 of the bill 
allows the Departm~nt to challenge anti
competitive mergers involving firms which 
affect interstate commerce. 

Sections 7(1) and (2) substitute "person" 
and "persons" for "corporation" and "cor
porations" in the first two paragraphs and 
the first sentence of the third paragraph of 
Section 7 of the Clavton Act. There are large 
business entities in the economy that are not 
organized in the corporate form. These 
changes in Section 7 of the Clayton Act ex
tend the prohibition of anticompetitive 
mergers to mergers involving businesses not 
organized in the corporate form. The applica
catior.. of other antitrust laws, including 
Section 2 of the Sherman Act, has always ex
tended to noncorporate business entities. 

Section 7(3) makes clear that Section 7 of 
the Clayton Act reaches mergers involving 
firms "in any activity affecting commerce." 
This subsection overrules the Supreme 
Court's decision in United States v. Ameri
can Building Maintenance Industries, 422 
U.S. 271 (1975) ("ABMI"). The Supreme 
Court held in A.BMI that Section 7 of the 
Clayton Act does not reach mergers involv
ing firms affecting interstate commerce. Un
der the Supreme Court's construction of Sec
tion 7 of the Clayton Act, many anticompeti
tivc mergers. particularly in the important 
service sector of the economy. may well not 
be challenged. Like substituting "person (s)" 
for "corporation (s) ", changing Section 7 of 
the Clayton Act to reach firms affecting com
merce makes the statute consistent with 
other antitrust laws, including Sections 1 
and 2 of the Sherman Act and Section 5 of 
the Federal Trade Commission Act. 

These amendments to Section 7 of the 
Clayton Act close two significant loopholes 
in the Department of Justice's jurisdiction 
to challenge mergers which may have the ef
fect of substantially lessening competition 
or tending to create a monopoly in impor
tant markets in the economy. 

REPORT TO THE PRESIDENT AND THE ATTORNEY 

GENERAL OF THE NATIONAL COMMISSION FOR 

THE REVIEW OF ANTITRUST LAWS AND PRO• 

CEDURES 

PART ONE: COMPLEX LITIGATION 

Section I: Procedure and Management 
Introduction 

Not all antitrust cases are complex or pro
tracted. Nor are all complex cases ~ntitrust 
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cases. Evidence before the Commission, how
ever, indicates that, on the average, anti
trust cases take longer to litigate than other 
civil litigation; that some antitrust cases ab
sorb enormous resources and time; and that 
undue delay is a serious problem in a sig
nificant number of complex antitrust cases.1 

The resulting burdens on litigants and the 
courts are great. Excessive public and private 
resources are needlessly expended; confi
dence in antitrust enforcement and the ju
dicial process is weakened; and effective en
forcement is impeded. Difficult remedial 
problems are compounded because the mar
ket reflected in the record may have changed 
substantially by the time the remedial stage 
is reached. In short, the overall effectiveness 
of the antitrust laws in promoting a compe
titive economy is impaired. 

Understandably, the Commission has not 
spent substantial time preparing solutions 
for those antitrust cases that do not pose 
special problems of delay. The focus of this 
Report, including its major conclusions and 
recommendations, concerns the complex, po
tentially very large and expensive civil anti
trust case. It is the latter, multiyear, some
times multimillion dollar phenomenon that 
has caused the greatest public concern and 
that the Commission has primarily ad
dressed .~ Most Commissioners also believe, 
however , that the general principles of liti
gation management discussed here should 
have applicability to most civil cases. 

Several interrelated factors account for the 
complexity and length of some antitrust 
cases. Major antitrust litigation is necessarily 
complicated because the workings of any 
important industry, including its competitive 
relationships, are inevitably complex. The 
substantive rules of antitrust are in some 
instances purposely drawn broadly so that 
certain fundamental , general principles can 
be applied to changing economic and in
dustrial conditions. Particularly when com
bined with such broad rules, modern pro
cedural concepts of notice pleading and 
liberal discovery tend to expand, rather than 
define, the boundaries of litigation. The 
sweeping nature of potential relief, including 
treble damages and divestiture, often make 
the stakes in antitrust cases huge, so that 
parties may view litigation as all-out eco
nomic war. 

Caseload burdens on federal district courts 
typically are acute . An average of almost 400 
civil cases per judgeship are pending at any 
given t ime ." The strict time limits of the 
Speedy trial Act 1 for federal criminal cases 
and the fact that about 90 percent of all 
civil cases are settled before trial r. provide 
incentives for judges to pay greatest atten
tion t o cases actually in trial or clearly 
headed for trial. 

Many of these facts are as a practical 
matter not subject to change. Other related 
aspects of the problem clearly are. 

The Commission believes that the failure 
of some judges t o manage and control com
plex antitrust litigation adequately is a 
major component of unreasonable delay in 
such cases ." We recognize that the root of 
this part of the problem may lie in the ad
versary system itself. Traditional notions of 
the judicial role presuppose a largely pas
sive, mediating status rot the court, with 
critical decisions greatly affecting the scope 
and management of the case left primarily 
to the tactical initiatives and responses of 
the parties and their attorneys. In major 
antitrust suits where potential for protrac
tion is acute, however, an uninvolved, unag
gressive judicial posture is a prescription 
for directionless litigation and excessive 
delay. 

The absence of strong judicial control 
permits discovery to mushroom and issues 

to go unfocused; delay and obfuscation are 
more likely to be adopted as litigat ion 
tactics; bitterness and snspicion may more 
readily develop and persist between counsel. 
As a result, excessive motion practice and 
other examples of dilatory or overly litigious 
conduct proliferate, while incentives for 
stipulations and other potentially expediting 
types of behavior are reduced. 

Conversely, the Commission believes that 
early and active judicial involvement and 
control can substantially reduce undue delay 
in the big case, and the first section of the 
Report attempts to spell out more specifi
cally how this result can be achieved. 

While stronger judicial managem~nt and 
control may be the single best solution for 
unreasonably protracted cases, judges clearly 
are not the sole cause of the problem. Finan
cial incentives operating on private parties 
contribute to delay. From the defendant's 
perspective, protracting a case over many 
years can extend the life of profitable busi
ness practices challenged by the suit. Plain
tiffs , on the other hand, may hope that the 
high costs of responding to massive discovery 
and preparing for possible trial will induce 
a settlement, even where liability may be in 
doubt. 

Lawyer excesses and inefficiencies surely 
also contribute to unreasonable delays. Dis
covery is too often used purposely to pro
tract pretrial or to wear down an opponent 
rather than to gather relevant information 
in preparation for trial. Discovery demands 
frequently are overbroad and repetitious; 
discovery responses are often dilatory, con
fusing, and inadequate . Issues are often left 
unfocused far too long. Unnecessary motions 
are sometimes brought, causing considerable 
burden on other parties and the court but 
without serious prospects of any meaningful 
relief. Extreme caution or single-minded 
perseverance by lawyers can also be a factor , 
producing "the compulsion to leave no stone 
unturned and no idea unargued." 7 Inad
equate preparation, limited resources, and 
relative inexperience on the part of the 
government can also produce inefficiencies 
and delay. 

The recommendations below suggest ways 
of counteracting the various causes of undue 
delay. Central to our recommendations is 
the importance of effective judicial control, 
tailored to the contours of each case and 
flexibly applied or withheld as the circum
stances of each case dictate. Judges, in our 
view, are in the best position to ensure that 
litigation is expedited. They have the op
portunity and, we believe, the responsibility 
to see that issues are focused, that discovery 
is streamlined, that delaying tactics are 
a voided, and that issues are addressed as 
soon as they are reasonably framed . 

Many of the recommendations below are 
of complex litigation more effective by in
volving the judge in the process of estab
lishing schedules and time limits (Chapter 
Two) ; controlling discovery (Chapter 
Three); defining the issues and reducing 
matters in controversy (Chapter Four); im
posing sanctions (Chapter Five); and other
wise expediting the case (Chapter Six). To
gether, these recommendations should pro
vide a framework within which the judge 
can bring focus to the case and avoid un
necessary delay. 

The recommendations are not necessarily 
appropriate for every antitrust case, and 
their use must be tailored to the individual 
facts of each case, but when delay and com
plexity are potential problems, application 
of the recommendations will, we believe, sig
nificantly reduce the burdens and expense 
of litigation. If the recommendations are 
followed, we believe that even very complex 
antit rust cases can be successfully tried 
within the judicial system and the basic 
substantive framework of existing law. 

FOOTNOTES TO PART ONE 

1 For example, 1977 figures of the Adminis
trative Office of the United States Courts 
showed that, for private antitrust cases 
reaching trial, the median time between fil
ing and disposition was 44 months and that 
10 percent of these cases took longer than 68 
months (5 .67 years). See Submission of 
James A. McCafferty, Chief, Statistical Anal
ysis and Reports Div., Administrative Office 
of the United States Courts, to the Antitrust 
Commission (Aug. 2, 1978) 1 hereinafter cited 
as McCafferty Submission) (Time interval 
from Filing to Disposition of Selected Civil 
Cases Terminated During the 12 Months 
Ended June 30, 1970-77, by Method of Dis
position). The Commission's Empirical Case 
Studies Project Report provides more de
tailed examples from a limited number of 
specific cases. See P . Gerhart , Report on the 
Empirical Case Studies Project to t he Na
tional Commission for the Review of Anti
trust Laws and Procedures (Jan . 15, 1979). 

" See, e.g., President's Remarks on Greet
ing Members of the National Commission for 
the Review of Antitrust Laws and Proce
dures , 14 Weekly Comp. of Pres. Doc. 1140 
(June 21 , 1978); President's Remarks at the 
100th Anniversary Luncheon of the Los An
geles County Bar Association, 14 Weekly 
Comp. of Pres. Doc. 834 (May 4, 1978). Com
missioner Blecher feels that some techniques 
suggested here, while useful for particularly 
complex cases, could be counterproductive 
and actually lengthen simpler antitrust liti
gation. 

'1 Annual Report of the Director of the Ad
ministrative Office of the United States 
Courts in Reports of the Proceedings of the 
Judicial Conference of the United States 186 
( 1977) . The recently enacted Omnibus Judge
ship Act of 1978, Pub. L . No. 95-486, 92 Stat. 
1629. will substantially increase the number 
of circuit and district court judges. Nonethe
less, with the upward trend in civil litigation 
expected to continue, the docket pressures 
on federal court judges will remain heavy. 

4 18 u .s.c . § ~ 3161- 3174 (1976) . 
:; McCafferty Submission, supra note 

(United States District Courts : Civil Cases 
and Antitrust Cases Filed, Terminated and 
Pending on June 30, 1962-1977) . 

'1 Commissioner Fox believes that the amor
phous state of the law, and tactical maneu
vers or inefficiencies of the lawyers, are 
the sources of the problem, and that judicial 
management and control is one of the most 
effective solutions . She believes that the 
problem must be dealt with also by directly 
addressing the root causes: clarifying and 
simplifying the law a>1d assuring that law
yers of skill , experience and proficiency 
handle the complex case . 

7 Antitrust Commission Hearings 38 (Nov. 
14, 1978, afternoon session) (remarks of Com
missioner Fox) . 

Chapter one : Judicial management and 
control 

Virtually all our recommendations for ex
pediting potentially protracted cases require 
strong judicial control. To this end, we rec
ommend the following : 

Recommendations 
1. In complex or potentially protracted 

cases, judicial management should begin 
early and be applied continuously and ac
tively, based on knowledge of the circum
stances of each case. 

2. Educational programs for federal judges 
concerning techniques of effective judicial 
management should be expanded. Study of 
techniques of judicial control should be un
dertaken on a continuing basis. 

3. Additional support personnel and re
lief from other judicial assignments should 
be available, when necessary, to judges 
handling complex cases. 
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4. The Commission does not recommend 

the creation of a special roster of judges to 
handle complex antitrust litigation. District 
courts should consider, however, the possi
bility of assigning complex antitrust cases 
to judges whose background, temperament 
and interests are conducive to the exercise 
of firm and efficient case management . 

5. We do not recommend use of masters 
or magistrates to supervise the pretrial 
stages of complex antitrust cases. Direct su
pervision should be exercised by the district 
court judge. 
The need for effective judicial control of 

complex antitrust cases 
Traditionally, federal judges have served 

as umpires to resolve disputes brought to 
them by the litigants. That continues to be 
an appropriate role in many cases. Greater 
judicial involvement is required, however, in 
complex antitrust actions. To ensure more 
efficient and le.ss costly litigation, the courts 
should exercise close and continuous con
trol at all stages of complex cases. 

In the absence of attentive judicial man
agement, antitrust litigants often lack suffi
cient motivation to press their claims and 
defenses efficiently. Given the high stakes of 
many antitrust cases, the parties may feel 
that creating delay and exhaustion is a 
necessary or desirable way to defeat their ad
versaries. t Some attorneys actually specialize 
in dilatory procedural maneuvers; ~ others, 
while free of ulterior motives, are nonetheless 
too cautious or indecisive to face the merits 
of a lawsuit directly .=: In addition, there is 
often litt le personal financial incentive for 
attorneys to move a complex case quickly to 
resolution.4 

The importance of judicial management 
and control in expediting complex litigation 
is shown by nearly unanimous evidence in the 
Commission's record. For example, an em
pirical case study done for the Commission 
found that when the parties lack incentives 
to expedite the case, judicial control is the 
single most important factor in eliminating 
waste and delay. The importance of judicial 
control is similarly confirmed by statistical 
data obtained from the Administrative Office 
of the United States Courts and the Federal 
Judicial Center. Research shows that much 
of the exoendi ture of tim·e and resources in 
nrotracted antitrust cases is unnecessary and 
is traceable directly to inefficient manage
ment .'· 

Much of the testimony before the Com
mission likewise supports the conclusion 
that effective court control of complex anti
trust actions has been too often lacking.n 
Le tters and memoranda submitted to the 
Commission by judges and lawyers under
scored the need for improving judicial man
agement of such cases.• The literature re
garding problems created by big case litiga
tion, going back to at least 1950, is yet an
other indication that inefficient case control 
has endured too long. While the earlier lit
erature div·erged on the details, much of it 
stressed the primacy of judicial control. The 
arrival of the Manual for Complex Litigation, 
with its disavowal of early issue-narrowing 
practices, may have retarded the implemen
tation of prior-developed judicial manage
ment concepts. The Nature of Effective Judi
cial Control. 

Effective judicial management must be 
early, continuous, active and knowledgeable . 
As soon as a case can be identified as com
plex,s the court should initiate contacts, 
either formal or informal, with the litigants. 
Judicial control should continue throughout 
t.he litigation. Regular and frequent contacts 
between court and counsel are indispensable 
in moving a comolex action efficiently to
ward final resolution. 

Effective judicial management should be 
active, a creative force that steers the liti
gants toward reasonable assessments of 

their discovery needs and the strengths and 
weaknesses of their case. Judicial supervision, 
of course, should not be so rigid as to stifle 
cooperation between counsel; rather, the 
court should encourage and build upon 
cooperative efforts of counsel. The judge, 
however, must carefully and independently 
evaluate the conduct of the parties, im
posing such guidelines and restrictions as 
are suited to the efficient conduct of the 
lawsuit. 

Finally, effective judicial control must be 
well-informed-the degree and type of 
judicial control must be tailored to the 
particular circumstances of each case. Each 
lawsuit should be viewed organically and 
the judge, exercising discretion, should 
apply managerial techniques that appear 
reasonable and appropriate. Under this ap
proach, no rigid rules should be allowed to 
dissipate the effectiveness of imaginative 
and active judicial control of the complex 
antitrust case." The overriding objective, of 
course, is to move the case efficiently toward 
either settlement or a fair trial , the date 
!or which should be early and firmly set.1o 

The court must hold the litigants to the 
established pretrial schedule, with excep
tions granted only for good cause shown, in 
the interest of justice. Continuous moni
toring of the progress of pretrial, together 
with quick action whenever required, will 
prevent problems that might otherwise re
quire schedule deviations. In addition, close 
judicial attention and control can prevent 
the litigants from abusing the discovery 
process by dilatory, obstreperous, or un
ethical conduct.ll Counsel should be sternly 
reminded, whenever necessary, of their pro
fessional duty to act in the interest of the 
efficient administration of justice and to 
avoid dilatory tactics.1 ~ 

The court should also guide the parties in 
focusing the issues and theories involved in 
the lawsuit ,1:: since this makes both pre
trial and trial more efficient.14 

Facilitating judicial control 
Judicial control of complex antitrust 

litigation may be increased in a number of 
ways. The most important of these is to 
sensitize judges to the pressing need to take 
hold of each phase of complex cases and 
manage it effectively. Clearly, judicial man
agement is a skill that can be increased by 
education as well as experience. The Federal 
Judicial Center already provides valuable 
educational aid to members of the judi
ciary. These programs should continue to 
be expanded and improved regarding special 
procedures in handling complex antitrust 
casesY· 

Our investigations have also disclosed that 
resources availatle to judges handling com
plex cases in some instances may be inade
quate. Judges handling complex cases should 
be provided extra support services, including 
extra law clerks with longer appointments, 
and relief from other judicial assignments.1" 

Complex ca.ses should be handled by 
judges whose background, temperament and 
interests indicate an ability to exercise firm 
and efficient controls. Executive Order 
12022 17 directed 'the Commission to consider 
a special "roster" of judges to manage com
plex antitrust cases. This idea generated con
siderable controversy and negative comment. 
Several witnesses, including a number of 
judges, expressed concern that unwanted 
"elitism" among the judiciary would result 
if a special panel or roster were chosen. Fur
thermore, implementation of this concept 
would, according to some observers, provide 
resources to antitrust cases at the expense 
of other important cases, such as those in
volving issues of civil rights or securities 
regulationY Therefore, the Commission con
cluded that it would be unwise to establish 
a special "panel" or "roster" of specially qual-

ified federal judges to hear complex anti
trust cases.1u 

Nonetheless, the random assignment of 
cases to judges may be counterproductive 
because it does not necessarily result in 
assignment of cases to judges with the best 
ability to manage them. Where a district is 
faced with a potentially very protracted 
case, it should consider altering its usual 
random assignment procedures (as some do 
currently) c~· to make the most effective use of 
judicial resources. Where necessary, as when 
a small district is involved or the judges of 
a district are already overburdened, the Ju
dicial Council of that circuit 2t should be 
called on to make an intracircuit assignment. 
This action would be consistent with the Ju
dical Conference's 1971 Resolution regard
ing special assignment of "protracted, diffi
cult or widely publicized cases." 2'2 Renewed 
study and application of that innovative 
resolution are in order, and its principles 
should be applied, whenever necessary, on an 
intracircuit as well as an intradistrict basis. 

Judges with particular kinds of experi
ence-such as the handling of multidistrict 
litigation-shoull. be well-suited to manag
ing complex cases. At the same time, it is 
clear that prior antitrust experience, or even 
prior "big case" experience, is not a prerequi
site for a judge to be an effective case man
ager . Other qualities of management and ad
ministration also are relevant in making such 
assignments. 

Another idea that led to considerable de
bate in the Commission's proceedings is the 
proposal that masters or magistrates be used 
more extensively in the pretrial management 
of complex cases.2~ While talented individual 
masters or magistrates may help in expedit
ing some complex cases, their general use 
does not appear to offer any substantial hope 
of expediting pretrial procedures. Unless 
masters and magistrates are used in close 
consultation and virtual partnership with 
judges, their presence in a case may actually 
add to its complexity and hinder direct 
supervision by the district judge.24 

Many good techniques of judicial manage
ment are already in use, albeit on an ad hoc 
and scattered basis. Such devices need to be 
collected and employed more systematically, 
and this Report is directed to that end. The 
Manual for Complex Litigation, in our 
opinion, is not in its present form an answer 
to the problems encountered in complex 
antitrust litigation. Its overall approach to 
pretrial is inconsistent with principles of 
close judicial control that, in our opinion, are 
vital to the efficient litigation of complex 
antitrust cases.25 We therefore hope that the 
next revision of the Manual, expected in 
1979, will give careful attention to our 
recommendations. 

FOOTNOTES TO CHAPTER ONE 

1 See Antitrust Commission Hearings 7-8, 
13 (Sept. 12 , 1978, afternoon session) (testi
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cial Committee for the Study of Discovery 
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ber, Antitruc;t Section, American Bar Ass'n, 
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plex litigation questionnaire) [hereinafter 
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2 See, e.g., Grady, Trial Lawyers, Litigator.< 
and Clients• Costs, Litigation, Spring 1978, 
at 5, 6, 58. 

3 Foster Submission, supra note 1, at 3-5; 
Grady, supra note 2, at 5, 6, 58. 

" Antitrust Commission Hearings 124 
(July 11, 1978) (testimony of Judge Charles 
B. Renfrew, U.S. District Court, Northern 
District of California); id. at 47-48 (testi
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Force Panel on Complex Litigation, Antitrust 
Section, American Bar Ass'n). 
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the Justice Department yielded similar re
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Complex Litigation, Antitrust Section, 
American Bar Ass'n). 

7 See Submission of David L. Foster to the 
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(speech by James T. Halverson to the Con
ference Board, March 2, 1978, The Litiga
tion Process as a Device for Resolving Com
plex Competitive Economic Problems 8-13, 
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clude inspection of complaints by the clerk. 
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mission Hearings 11 (July 11, 1978) (testi
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for Complex Litigation § 0.23 (1977). For
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assigned judge, or other court officers, can 
thus promptly review this form and the 
complaint to determine whether the case 
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ences, 50 F.R.D. 451 (1970). 
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Frederick B. Lacey, U.S . District Court, Dis-

trict of New Jersey) . Contra, id. at 67 (testi
mony of Denis Mcinerney). See generally P. 
Gerhart, Report on the Empirical Case Stud
ies Project · to th.e National Commission for 
the Review of Antitrust Laws and Procedures 
45- 46 (Jan. ·15, 1979) (hereinafter cited as 
Gerhart Report] . 

n See, e.g., Ellington, A Study of Sanctions 
for Disccive'ry ·Abuse 109-13 (Nov. 27, 1978) 
(a report submitted to the Office for Im
provements in the Administration of Justice 
Dep't of Justice). 

1 ~ Report of the Special Advisory Panel on 
Ethical Issues in Complex Antitrust Litiga
tion to the National Commission for the Re
view of Antitrust Laws and Procedures 
passim (Dec. 4, 1978). 

1 ~ Gerhart Report supra note 10, at 14-15, 
47-57 . 

H The subject of issue-focusing is treated 
in detail in Chapter Four, infra. 

,., Antitrust Commission Hearings 6 (July 
13, 1978) (testimony of Joseph L. Ebersole, 
Deputy Dir., Federal Judicial Center) ; Sub
mission of Joseph L. Ebersole, Deputy Dir., 
Federal Judicial Center, to the Antitrust 
Commission 7-9 (Sept. 28, 1978) (response 
to follow-up questions). 

11' See, e.g. , Antitrust Commission Hearings 
139- 40 (July 11, 1978) (testimony of Judge 
Alvin B. Rubin, U.S. Court of Appeals for the 
Fifth Circuit) . Judge Rubin suggested that 
a central resource and research staff could be 
created to assist judges facing complex liti
gation, and that it might be linked by com
puter with the various circuit courts. 

17 Exec. Order No . 12022, 3 C.F.R. 155 
( 1977) , as amended by Exec. Order No . 12052, 
43 Fed. Reg. 15 133 (1978). 

Js Antitrust 'Commission Hearings 76-82 
(Sept. 12, 1978, morning session) ( testimony 
of Senior Judge John Minor Wisdom, U.S. 
Court of Appeals for Fifth Circuit, and 
Chairman, Judicial Panel on Multidistrict 
Litigation) ; id. at 127- 28 (July 11, 1978) 
(testimony of Judge Charles B . Renfrew) . 
See also Resolution of the Eleventh Trans
feree Judges' Conference (Nov. 3, 1978) (op
poses special roster of judges for antitrust 
cases because of perceived tendency to 
create an "elite" group of judges) . 

1° Commissioner Arkins believes that a cir
cuit-wide roster of district judges, who have 
demonstrated efficiency in handling of com
plex cases, to whom random assignment of 
complex antitrust cases could be made, 
would help assure effective judicial manage
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supplemented by the addition of judges who 
have successfully handled complex cases as 
transferee judges by assignment from the 
Multidistrict Panel. 

The Commission notes that listed under 
the President's Standards for Evaluating 
Proposed Nominees for United States district 
court judgeships is the "ability and willing
ness to manage complicated pretrial and 
trial proceedings." Exec. Order No. 12097, 
* 1- 201 (g), 14 Weekly Comp. Pres. Doc. 1975, 
1976 (Nov. 8, 1978). 

~" See , e.g., United States v. Keane, 375 F. 
Supp. 1201 (N.D. Ill. 1974) (setting out and 
discussing unpublished assignment proce
dures) ; D.N.J. Local R. ll(C )( 1); D.D.C. 
Local R. 3- 3 (c) . 
. n See Oliver, Reflections on the History 

of Circuit Judicial Councils and Circuit Ju
dicial Conferences, 64 F .R.D. 201 (1975). See 
also 28 U.S.C. ~ § 332, 333 ( 1976). 

~~ Report of the Proceedings of the Judicial 
Conference of the United States, October 
28- 29, 1971 , at 70-74 (1971) (Resolution on 
Prompt Disposition of Certain Cases) . 

~· · Antitrust Commission Staff, Magistrates 
and Masters (Aug. 7, 1978) (options paper 
submitted to the Antitrust Commission) . 

~ ·Antitrust Commission Hearings 53-54 
(July 11 , 1978) (testimony of James T. Hal
verson, member, Task Force Panel on Com
plex Litigation , Antitrust Section, American 

Bar Ass'n); id. at 172-73 (testimony of Judge 
Charles B . Renfrew); id. at 174 (testimony 
of Judge Alvin B . Rubin); Foster Submis
sion, supra note 1, at 11-13. 

~.; See Chapter Four infra. The Commission 
received comment critical of the approach 
to pretrial management taken by the Man
ual for Complex Litigation. See Antitrust 
Commisston Hearings 41, 99-100 (July 11, 
1978) (testimony of Fred H. Bartlit, Jr.); 
Foster Submission, supra note 1, at 18-20; 
Submission of Denis Mcinerney, member, 
Task Forc-e Panel on Complex Litigation, 
Antitrust Section, American Bar Ass'n, to 
the Antitrust Commission 2 (Sept. 13, 1978); 
Submission of William E. Swope, Director of 
Operations , Antitrust Div., Dep't of Justice, 
to the Antitrust Commission 4-5 (Oct. 17, 
1!)78) (response to follow-up questions). See 
also Comment, Observations on the Manual 
tor Complex and Multidistrict Litigation, 68 
Mich. L. Rev. 303 (1969). 

Chapter two: The use of time limits to 
expedite litigation 

This chapter discusses the use of time 
limits or cutoff dates as a way to avoid un
due protraction of complex antitrust cases. 

Recommendations 
1. Time limits should be regularly used to 

expedite major phases of complex litigation. 
2. Time limits should be established ear

ly, tailored to the circumstances of each 
case, firmly but fairly maintained, and ac
companied by other methods of sound ju
dicial management. 

3. The regular use of pretrial time limits 
should be effectuated by amending Rule 16 
of the Federal Rules of Civil Procedure to 
authorize the establishment of time limits 
and cutoff dates . A local court rule modeled 
on the one included here should set a pre
liminary pretrial conference for 45 days af
ter the complaint is served, mandate the es
tablishment of time limits as soon as prac
ticable thereafter, direct the early estab
lishment of a firm trial date, and establish 
a maximum of 24 months for the completion 
of pretrial, not as a norm and extendable 
only in truly extraordinary cases. 

The Need for Time Limits 
In many complex cases , much pretrial 

time is consumed by tangential and un
focused activity, by deliberately dilatory be
havior, or by periods of inactivity between 
spasms of more productive effort. The Com
mission 's own investigation indicates that 
much of what lawyers do during litigation 
could just as well be left undone. A recent , 
exhaustive study by the Federal Judicial 
Center shows that needlessly wasted time 
constitutes a substantial portion of pretrial 
in many complex cases.1 In districts having 
strong time controls, cases were resolved as 
much as 50 percent faster than similar ac
tions in other districts with weaker con
trols .~ 

The use of time limits to expedite judicial 
and administrative proceedings is now re
ceiving widespread and favorable comment. 
For example, a special "task force" within 
the Federal Trade Commission has recom
mended that time limits be set in litigation 
before that agency.3 The Administrative 
Conference of the United States 4 has sug
gested the use of time limits to expedite 
various types of administrative action.'; Time 
limits also play an important part in ensur
ing manageability of class actions under a 
recent proposal sponsored by the Department 
of Justice 's Office for Improvements in the 
Administration of Justice .o During its hear
ings the Commission heard much testimony 
favoring and little opposing the use of time 
limits as one means of effective judicial con
trol.7 

The value of time limits lies in their sim-

Footnotes at end of chapter . 



February 8, 1979 CONGRESSIONAL RECORD- SENATE 2157 
pllcity and their capacity to stimulate liti
gants to narrow the areas of inquiry and 
advocacy to those they believe are truly 
relevant and material.~ Time limits not only 
compress the amount of time for litigation, 
they also reduce the amount of resources in
vested in litigation. Litigants are forced to 
establish discovery priorities and thus to do 
the most important work first. Time limits 
may also be imposed on trials so that parties 
will pare away redundant witnesses and doc
uments while still having wide latitude in 
putting on their cases .~ 

Using Time Limits Effectively 
There are several necessary components to 

the successful use of time limits. Time limits 
should encompass relatively large segments 
of litigation activity, should be determined 
by the judge as early in the litigations as 
possible, should be firmly maintained, and 
must be accompanied by other controls, such 
as discovery management, issue definition, 
and effective sanctions. 

It is desirable to establish time limits for 
each major phase of a complex case, so that 
within each fixed period the litigants are 
motivated to exercise self-discipline and 
creative choices between alternatives. In 
some cases, a judge may want to establish 
interim deadlines covering portions of dis
covery activity. The adoption of overall time 
limits, however, for all major phases of liti
gation, particularly discovery, is clearly 
needed. 

Time limits should be set early in the 
litigation. This allows the parties and the 
court to plan complex litigation rationally 
from the outset. The Federal Judicial Center 
has endorsed the early setting of time lim
its.10 as do a large number of local rules.11 

The determination of proper cutoff dates 
is crucial. Time limits must be realistic. An 
arbitrarily short time limit will be unjust.; 
one luxuriously long will be ineffective. 
Therefore, after consultation with counsel, 
the judge should establish time limits that 
are appropriate for the particular case. based 
on an intimate knowledge of t he action, 
common sense, and the court's experience. 

Clearly, as the Federal Judicial Center and 
others have emphasized, a time limit must be 
firm to be credible.12 Time limits should be 
expanded only by court order, and then only 
on a showing of substantial need and the 
prior due diligence of the parties. Firmness, 
of course, does not mean absolute intra~ta
bility. Even when time limits work credibly 
and well, situations do arise in which more 
time is necessary.1a Failure to adjust time 
limits to the circumstances or to prevent 
harassment or oppression would be unreason
able.H Extension, however, should be allowed 
only when demonstrably necessary. 

Finally, time limits for complex cases must 
be combined with other means of judicial 
control to maximize their effectiveness. Early 
judicial efforts leading to a clear under
standing of the issues can help make tight 
time periods work more productively. Con
trols on the scope and responsiveness of dis
covery are necessary to keep time limits from 
being used to oppress an adversary. A willi.ng
ness to employ appropriate sanctions c-an also 
help to prevent injustice. Thus integrated 
with other controls, time limits are ar.. im
portant tool of strong judicial control in 
complex cases. 

Time limits for length of trial, as imposed 
recently in a large antitrust case,1" have been 
rarely used. The power of judges to cut off 
cumulative, redundant presentations of proof 
may provide authority for the use of overall 
limits on trial presentations .1r. As long as the 
limitations established are realistic and fair , 
and the judge prevents delaying tactics b y 
hostile witnesses, we believe that trial time 
limits would also be an appropriate means 
of expediting litigation. 

Footnotes at end of chapter. 

A New Method for Effective Use of Time 
Limits 

Pretrial tdme limits have been used spo
radically for some ye!l.rs and have been 
rarely challenged.1' Time limits now are gen
erally pe·rmissible as long as they are reason
able .~ ·' Several federal districts have local 
rules authorizing or mandating such limits 
in one form or another .10 Some local rules 
contemplate the establishment of time limits 
by the judge at an early, preliminary pre
trial conference; others allow court person
nel to set limits when the complaint is filed. 
Some local rules simply stipulate the num
ber of days or months allowed for discovery; 
others provide for no time limits until a pre
trial conference held shortly before trial. 
Only a few local court rules address complex 
cases specifically; those that do tend simply 
to double the number of months allowed in 
noncomplex cases.c'O The existing rules are 
therefore too diverse and untailored to deal 
specifically with complex cases. Accordingly, 
effective and widespread use of time limits 
In the ways recommended here , although per
missible under current law, would be facili
tated by changes in existing local rules . 

The Commission considered recommend
ing a national rule governing the establish
ment of time limits, but concluded that such 
a rule would be too inflexible to allow for 
existing variations in local practice, particu
larly in view of the maximum time periods 
already provided in some districts . According
ly, we endorse the adoption of a uniform 
but flexible rule at the district level. 

Since an early, preliminary pretrial confer
ence is vital to the Commission's recom
mendations, we recommend that Rule 16 of 
the Federal Rules of Civil Procedure be 
amended to authorize the establishment of 
time limits and cutoff dates. Time limits and 
cutoff dates should be added to the six enu
merated items now listed in Rule 16 for con
sideration at a preliminary pretrial confer
ence and should be included among the 
components of the pretrial order. Our sug
gested language , set out at the end of Chap
ter Four, is permissive, not mandatory, but 
it would encourage courts and litigants to 
utilize time limits in complex cases. We also 
recommend that Rule 16 be amended to pro
vide , additionally , for a preliminary pretrial 
conference if requested by one of the parties. 

The Proposed Model Local Rule 
The full text of a model local rule is set 

out at the end of this chapter. Each essential 
element of the proposal has sufficient flex
ibility to permit minor adjustments to ac
commodate local conditions. 

The rule would first require that in a po
tentially complex case a preliminary pre
trial conference be held within 45 days of 
the service of a complaint.~t As explained in 
the next chapter, an early, preliminary pre
trial conference is vital to the process of 
making complex cases manageable . Such a 
conference , or, if necessary, a series of such 
conferences, should be the forum for as
certaining information and positions neces
sary to formulate fair and realistic pretrial 
time limits. Forty-five days should allow 
counsel time to prepare for the initial con
ference; indeed the judge may require the 
parties to meet beforehand to discuss the 
issues and a discovery schedule. The 45-day 
period should start to run upon service of 
the complaint since an answer or other re
sponsive pleading may be delayed.~" While 
the preliminary pretrial conference should 
be held on schedule whether or not the an
swer or responsive pleading has been served , 
the filing of answers and other responsive 
pleadings should not be delayed. An answer 
or other pleading directly assists the court 
in formulating realistic pretrial time limits 
and serves the important function of be
ginning the process of issue narrowing.2~ 

The proposed rule applies only to poten
tially complex cases. If the local rules now in 

effect require an early, preliminary pretrial 
in all civil cases, as do many existing local 
rules, the designation of a lawsuit as com
plex would not be necessary. If the applica
bility of the local rule does depend on a de
termination of "complexity," the determina
tion should be made quickly by the Chief 
Judge, the assigned judge or other court per
sonnel.2·t Although not all antitrust cases are 
complex, a preliminary pretrial conference 
should be called whenever there· is doubt as 
to the potential complexity of a particular 
action. 

The second major change incorporated in 
the proposed local rule complements the 
first . A district judge assigned a complex 
case may need time to determine appropriate 
time limits; the proposed rule gives him 30 
days after such a preliminary pretrial con
ference . The object is for the judge to be 
able to make a considered determination, but 
to do w with all due speed. 

Thirdly, the model rule would articulate 
a strict standard for extending time periods. 
Extensions would not be available merely by 
stipulation of the parties, but would require 
leave of court. Extensions of time for the 
personal convenience of counsel would also 
be limited. A standard requiring both need 
and due diligence "~' for extensions provides 
needed flexibility but should ensure that the 
exception will not become the rule."" 

While the judge handling a complex case 
should set a specifically tailored time limit 
that is not longer than circumstances re
quire, the proposed model local rule should 
£et a ceiling on the judge's discretion by 
specifying a maximum allowable pretrial 
period. Such a period should be clearly des
ignated as a maximum, intended only for a 
few unusual cases, and not as a norm. Of 
course, the maximum itself may occasionally 
have to be extended to prevent injustice, but 
ordinarily it should signal the outer limit of 
allowable pretrial time . Because we believe 
that all but a handful of extraordinarily 
complex cases can be brought to trial within 
24 months, we recommend that individual 
judges and the various district courts con
sider that period as a practical ceiling on 
pret rial time . Some Commissioners oppose 
the use of the 24-month figure or any other 
specific maximum time in the local. rule 
because they fear that such a maximum 
could unintenticnally become the norm, or 
even a minimum. These Commissioners be
lieve that each case should have Its own time 
limit, determined by the judge alone."' A 
majority of the Commissioners, however, be
lieve that 24 months is a fair and reasonable 
specific maximum, ba.£ed on their own ex
perience and judgment, the pretrial blue
print recently set out in United States v. 
AT&T,"-' a highly complex case, and the 
available statistics on potential time sav
ings in complicated cases."1' 

Finally, the proposed rule would require 
judges handling complex cases to report any 
relaxation of established time limits or the 
maximum 24-month period to their Chief 
Judge and the appropriate Circuit Council. 
Testimony before the Commission indicated 
that analogous reporting requirements have 
had salutary effects on judges' performance ."" 
This requirement would not afford appellate 
review of the judge's action , but would fa
cilitate administrative supervision and help 
to highlight any need for assistance that 
the judge may have . 

The text of the model rule we recommend 
to federal district courts is set forth below. 

Text of a Model Local Time Limits Rule 
"Time limits for complex civil actions" 

( 1) Not later than 45 days after the serv
ice of the complaint in any civil action 
deemed to be potentially complex, the judge 
assigned the matter shall hold an initial pre
trial conference . This conference shall be 
held for purposes of considering any and all 
matters which may be raised at such confer-
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ence under Rule 16, of the Federal Rules 
of Civil Procedure, including the setting of 
pretrial time limits and cutoff dates. The 
court may require counsel to meet prior to 
such conference and either agree on a state
ment of issues and a plan and schedule of 
discovery or file a statement that they met 
and were unable to reach such an agreement. 

(2) Within 30 days after the initial pre
trial conference required in subsection ( 1) 
has been held, or as soon thereafter as is 
practicable, the judge assigned the matter 
shall enter an order fixing cutoff dates for 
the parties to complete discovery and also 
a trial date. The judge may, in his discre
tion, include in such order or by any supple
mental order such other provisions as he 
deems appropriate. 

( 3) The parties and their counsel are 
bound by the dates specified in said order 
and no extensions thereof shall be granted 
without a showing of good cause. Failure on 
the part of counsel to proceed promptly and 
d111gently with the processes of discovery 
shall not constitute such good cause. Orders 
for extensions of time shall be entered only 
after consultation with, or hearing before 
the court. 

(4) Continuances of time periods pertain
ing to pretrial processes but not set out in 
the order specified in subsection (2) and 
based on the personal inconvenience of 
counsel shall be strictly limited and allowed 
only upon a showing of good cause. 

( 5) Save where manifest injustice would 
result, the maximum periods of time set out 
in any order entered under subsection (2) 
shall not exceed 24 months from the date 
of service of the complaint. A 24-month time 
period shall be allowed only rarely, where 
an action presents potential for extreme and 
unusual complexity. 

( 6) A judge assigned a case to which this 
rule applies shall report to the Chief Judge 
and to the Circuit Council, in writing, when
ever any order is entered pursuant to sub
section (3) granting an extension of time 
or an order is entered pursuant to subsection 
(2) allowing a time limit· in excess of 24 
months. 

FOOTNOTES 

1 See P. Connolly, E. Holleman & M. Kuhl
man, Judicial Controls and the Civil Litiga
tive Process: Discovery 62-66 (Federal Judi
cial Center 1978) (hereinafter cited as FJC 
Discovery Report j. 

" I d. at 68- 69. 
" See Working Group, Federal Trade Com

mission Staff, Report on Complex Antitrust 
Case Procedures 11-12 ( 1978) (not necessarily 
official FTC policy) [hereinafter cited as 
Working Group Report j. 

•1 The Administrative Conference of the 
United States is a body created by statute to 
serve as a forum for the exchange of ideas 
about administrative procedure and to devel
op proposals to ensure that federal regulatory 
activities do not infringe on private rights 
and are "carried out expeditiously in the 
public interest." 5 U.S.C. § 571 ( 1976). 

:; Administrative Conference of the United 
States, Recommendation 78- 3: Time Limits 
on Agency Actions (June 7-8, 1978). 

11 See Office for Improvements in the Ad
ministration of Justice, United States De
partment of Justice, S. 3475: Bill Commen
tary (Aug. 25, 1978) (Proposed Revisions in 
Federal Class Damage Procedures) (not nec
essarily Department of Justice policy). 

7 Numerous witnesses supported the use of 
time limits. See. e.g., Antitrust Commission 
Hearings 27-28 (Sept. 13, 1978, morning ses
sion) (testimony of A.G.W. Biddle, President, 
Computer Communications Industry Ass'n); 
id. at 17-18 (Sept. 12, 1978, morning session) 
(testimony of Judge Patrick E. Higgin
botham, U.S. District Court, Northern Dis
trict of Texas) ; id. at 110- 11 (testimony of 
Judge Charles R. Weiner. U .S . District Court, 
Eastern District of Pennsylvania); id. at 133-

34 (July 13, 1978) (testimony of Chief Ad
ministrative Law Judge Daniel H. Hanscom, 
Federal Trade Commission); id. at 75-76 
(testimony of Alan J. Hruska, Co-Chairman, 
Second Circuit Commission on the Reduc
tion of Burdens and Costs in Civil Litiga
tion); id. at 118 (July 12, 1978) (testimony 
of Harold E. Kohn, Esq., Philadelphia, Pa.); 
id. at 37 (July 11, 1978) (testimony of Fred 
H. Bartlit, Jr., member, Task Force Panel 
on Complex Litigation, Antitrust Sect~on, 
American Bar Ass'n); id. at 52-53 (testimony 
of James T. Halverson, member, Task Force 
Panel on Complex Litigation, Antitrust Sec
tion, American Bar Ass'n); id. at 144 (testi
mony of Judge Frederick B. Lacey, U.S. Dis
trict Court, District of New Jersey); id. at 
146, 148 (testimony of Judge Charles B. 
Renfrew, U.S. District Court, Northern Dis
trict of California); id. at 147 (testimony 
of Judge Alvin B. Rubin, U.S. Court of Ap
peals for the Fifth Circuit); id. at 191-92 
(testimony of John E. Sarbaugh, Chief, 
Chicago Field Office, Antitrust Div., Dep't of 
Justice); id. at 190 (testimony of William E. 
Swope, Director of Operations, Antitrust 
Div. , Dep't of Justice); id. at 77-78 (testi
mony of Stephen D. Susman, member, Task 
Force Panel on Complex Litigation, Antitrust 
Section, American Bar Ass'n). A few wit
nesses stressed their reservations about the 
use of time limits. See, e. g., id. at 677 (testi
mony of Denis Mcinerney, member, Task 
Force Panel on Complex Litigation, Anti
trust Section, American Bar Ass'n). 

s Id. at 36- 39 (July 11, 1978) (testimony of 
Fred H. Bartlit, Jr .). 

11 Time limits can also be useful in the 
post-judgment period, in that they might 
compel a defendant facing injunctive and/ or 
structural relief to think more realistically 
and creatively about that relief. See Chap
ter 7 infra. 

1• FJC Discovery Report, supra note 1, at 
78-79. 

n E.g., E.D. Pa. Local R. 7 (b) (2) ; E.D. Va. 
Local R. 12 (3) (a) . 

1" See, e.g., Antitrust Commission Hearings 
116-18 (July 12, 1978) (testimony of Harold 
E. Kohn); id. at 148 (July 11, 1978) (testi
mony of Judge Charles B. Renfrew); FJC 
Discovery Report, supra note 1, at 82-83. 

1'1 For example, in the Southern District 
of Florida, judges granted one discovery 
deadline extension in 48 percent of the cases 
with a cutoff date and multiple extensions in 
14 percent of such cases. FJC Discovery Re
port, supra note 1. at 73. 

'' See, e.g., Alamance Indus., Inc.. v . 
Filene's, 291 F.2d 142 (1st Cir.), cert. denied, 
368 u.s. 831 ( 1961) . 

1" SCM Corp. v. Xerox Corp., 77 F.R.D. 10 
(D. Conn. 1977). 

1'1 ld. at 13-14 and authorities cited therein. 
1; For example, in Alamance Indus., Inc. v. 

Filene's, 291 F.2d 142 (1st Cir.). cert. denied, 
368 U.S. 831 ( 1961), and Freehill v. Lewis. 
355 F .2d 46, 48-49 (4th Cir. 1966), strict time 
limits were found unreasonable because. in 
the view of the appellate court, the trial 
court had completely failed to consider the 
legitimate and reasonable interests of one 
or more parties in a later trial date. 

1s Greyhound Lines, Inc. v. Miller. 402 F .2ti 
134, 144 (8th Cir. 1968) ; Freehill v. Lewis, 355 
F.2d 46. 48 (4th Cir. 1966). 

tn T. Guyer, Survey of Local Civil Discovery 
Procedures 12-17 (Federal Judicial Center 
Staff Paper 1977). 

zn Local rules which impose longer discovery 
ceilings for antitrust, patent, and trademark 
matters or for complex matters generally in
clude E.D.N.C. Civ. R. 7(E) (eight months 
from filing of answer for antitrust cases 
versus four months for other cases); S.D. 
Tex. Local R . 15(e) (six months versus four 
months): N.D. Ind. Local R. 12(d) (eight 
months versus five months). 

"
1 The Commission's position that 45 days 

provides adequate time for preparation for 

this conference is similar to the position of 
the Working Group Report, supra note 3, at 
8, which recommends that a preliminary con
ference be held in FTC cases within 45 days 
of the filing of the answer to the complaint. 
Local Rule 7 (b) of the Eastern District of 
Pennsylvania also requires an initial pretrial 
conference to be held within 45 days of the 
filing of the complaint. 

z2 One study found that few answers are 
timely filed and that the answer may not be 
filed until several months after the filing of 
the complaint. See S. Flanders, Case Manage
ment and Court Management in United 
States District Courts 21-23 (Federal Judi
cial Center 1977). 

"" This is consistent with the import of 
the Working Group Report, supra note 3. 

" ·1 The Administrative Office Form which 
must be completed and filed by plaintiff's 
counsel when a complaint is filed discloses 
the nature of the litigation, including 
whether it is an antitrust action. The person 
who determines whether the case is complex 
can base his decision on a prompt review of 
this form. 

~:;The FJC Discovery Report, supra note 1, 
at 82, also concluded that "[pjostponements 
of the cutoff date should be granted only if 
the moving party shows both active discovery 
during the initial control period and a spe
cific need for further discovery." 

""If at least one extension is granted in 85 
percent of cases with cutoff dates for dis
covery and multiple extensions in 60 percent 
of those cases, as happens in the Central Dis
trict of California, id. at 73, most of the bene
fits of setting the original schedule are lost. 

"7 Commissioner Blecher believes that the 
24-month limitation for pretrial may be de
sirable for government cases where the plain
tiff has pre-complaint discovery powers. He 
believes, however, that such a limitation with 
respect to private plaintiffs is impractical and 
potentially oppressive. In private cases, par
ticularly where no prior record has been de
veloped as a result of a previous case, 24 
months is simply inadequate. In such cases. 
the plaintiff may only know that it has been 
injured and that its injury, e.g., termination 
of e. dealership, appears to be linked to its 
competitive behavior, e.g., price-cutting. Dis
covery in these circumstances is the lifeblood 
of the private case, and rest1·icting it arbi
trarily will penalize plaintiffs and unfairly 
advantage defendants. 

"·'United States v. American Tel. & Tel. Co., 
( 1978-2] Trade Cas. U 62,247 (D.D.C. Sept. 
11, 1978), on motion for reconsideration, 
[ 1978-2] Trade Cas. 62 ,312 (Oct. 18, 1978). 

"''Figures compiled by the Administrative 
Office of the United States Courts show that 
approximately one quarter of the antitrust 
cases tried in the statistical years 1970-1978 
took more than two years from the filing of 
the answer to trial. Submission of Joseph F . 
Spaniol, Jr., Deputy Dir., Administrative 
Office, U.S. Courts, to the Antitrust Commis
sion, Table 4A (Oct. 20, 1978) (attachments 
to letter to Wendell B. Alcorn, Jr., Spec. 
Counsel to the Antitrust Commission). These 
data include many cases in courts without 
strong judicial management, and the FJC 
Discovery Report, supra note 1, at 55 Table 
20, found that strong judicial controls can 
cut almost in half the length of discovery 
in cases with a lot of discovery. Accordingly, 
many of the antitrust cases which took more 
than two years to get to trial could have been 
handled in considerably less time. These 
statistics, combined with the experience in 
cases like AT & T, demonstrate that a goal 
of 24 months or less between complaint and 
trial is realistic in all but a small percentage 
of antitrust cases. 

oo See Antitrust Commission Hearings 34 
(Sept. 12, 1978, morning session) (testimony 
of Judge Robert R. Merhige, Jr., U.S. District 
Court, Eastern District of Virginia); id. at 
35 (testimony of Judge Jon 0. Newman, U.S. 
District Court, District of Connecticut); id. 
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at 107-08 (testimony of Senior Judge John 
Minor Wisdom, U.S. Court of Appeals for the 
Fifth Circuit, and Chairman, Judicial Panel 
on Multidistrict Litigation). 

Chapter three: Control ot discovery 
Pretrial discovery usually consumes the 

greatest amount of time spent in complex 
litigation. This chapter discusses means of 
curbing wasteful or abusive discovery prac
tices in complex cases, and makes recom
mendations designed to increase the efficien
cy of discovery procedures. 

Recommendations 
1. Courts handling complex cases should 

exercise effective, direct control over the dis
covery process. They should balance the bur
densomeness of particular discovery activity 
against itR materiality and reduce discovery 
of tangential, immaterial matters. 

2. Application of existing discovery rules 
by the courts has not resulted in a balanced 
and reasonable discovery process. Therefore, 
Rule 26 (b) of the Federal Rules of Civil Pro
cedure should be amended to narrow the 
scope of discovery. Rule 26 (c ) should be 
amended to make it clear that the court 
may, on its own initiative, protect against 
"annoyance, etnbarrassment, oppression, or 
undue burden or expense" related to discov
ery. 

3. Improvements should also be made in 
the mechanics of written interrogatories, oral 
depositions, and document production. Pro
cedures authorizing government access to 
materials discovered in private antitrust ac
tions should be liberalized, and the interest 
of litigation efficiency should be given great
er weight by courts that are requested to 
grant private parties access to grand jury 
materials. 

Nature of the Discovery Problem 
Discovery practices that cause undue de

lay and unnecessary expense are a major 
problem in complex cases. The record of the 
Commission and the Commission's Empiri
cal Case Studies Project 1 make clear the 
need for discovery reform, particularly in 
very large antitrust cases." The Rules Com
mittee of the Judicial Conference has been 
considering extensive revisions to discovery 
procedures, as have the American Bar As
sociation and other groups.=: Although law
yers often have greatly different perceptions 
about which specific practices are the most 
abusive, depending on whether they ordi
narily represent plaintiffs or defendants 
thf're is considerable unanimity that seriou~ 
discovery abuses exist. 

The Report on the Empirical Case Studies 
Project make clear the magnitude of discov
ery difficulties in major cases. For example, 
one recent complex antitrust case • consumed 
four years of pretrial and required a 14-
month jury trial. Depositions took 700 days 
and hundreds of thousands of documents 
were produced. Over 60 pretrial motions, 
leading to more than 40 opinions, were filed . 
Another recently tried private monopoliza
tion case " resulted in 4 ~ years of pretrial 
effort during which 33 hearings were held and 
21 written opinions were issued by the court 
on scheduling and discovery matters. In a 
still pending government action " under Sec
tion 2 of the Sherman Act,7 which was filed in 
1969, the plaintiff produced about 26 million 
pages of documents, of which the defendant 
selected about 890,000 for duplication. The 
defendant produced around 4 million pages 
directly in this action. It also produced ap
proximately 60 million documents to various 
private parties, many of which were copied 
and turned over to the United States. The 
litigants in this case took 1,270 depositions, 
including over 800 depositions by the de
fendant on relevant market issues. 

Although cases like those described above 
may be in a class by themselves in terms of 

Footnotes at end of chapter . 
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size and complexity, available statistical data 
indicate that a substantial number of other 
antitrust cases also pose serious problems of 
delay and expense.M In such cases, discovery 
is frequently carried to excessive lengths. The 
uso of overly broad, intrusive, repetitious and 
confusing interrogatories and document re
quests does little to advance the litigation, 
and results in waste:::!. time and resources . 

Poor responsiveness to discovery can be 
equally abusive; responses may be delayed, 
incomplete, and evasive. The adverse impact 
of such resistance is increased because the 
party seeking more responsiveness has the 
burden of moving for an order compelling 
discovery.'' Another abuse is to go beyond the 
scope of the inquiry. This technique consists 
of providing an opponent with a "flood" of 
low-grade information, often with the most 
important items deliberately buried or pro
duced last. 10 

Courts, unfortunately, largely have been 
resigned to permitting such activity. Since 
the modern federal rules on civil discovery 
were enacted in 1938, the prevailing attitude 
has been that the discovery rules should be 
construe~ liberally and left to operate with 
little or no judicial intervention.H See, for 
example, Hickman v. Taylor , 1 ~ a leading ju
dicial pronouncement on the philosophy of 
the discovery rules.1a This permissive attitude 
toward discovery appears, however, to have 
been carried too far with adverse conse
quences for efficient judicial management. At 
least in the area the Commission studied, 
some real tightening up of discovery is 
required. 
Control of Discovery Through Better Man

agement of Its Scope 
In the Commission's judgment, there are 

four separable, but integrally related ele
ments of better control over discovery: more 
active and informed judicial management; a 
more sensitive approach toward the scope 
and burdensomeness of discovery; an early 
and continuing effort to define issues; and 
certain "mechanical" improvements in the 
main discovery devices. 

A timely and informed judicial presence, 
whether through pretrial conferences, "sta
tus calls ," or informal meetings, sets a better 
tone for discovery and makes parties aware of 
their responsibilities. Even without any rule 
change, close monitoring and attention by 
the court can make the litigants more coop
erative and sanctions less necessary.H A 
judge is by ·these means able to offer and 
adopt his own ideas for scheduling and limit
ing discovery. 1n Although the court should, 
through consultation with counsel, avoid the 
imposition of a discovery plan by fiat, un
cooperative attitudes or unproductive pro
posals by the litigants should not be accepted 
by the court. Efficient discovery processes, in 
sum, are not promoted by the sort of passive 
judicial posture that has been traditional in 
discovery matters. 

Past practice in antitrust cases has often 
favored exceptionally liberal discovery; lit
tle concer n has been shmvn for preventing 
burdensome discovery or prolonged discovery 
into marginal areas. An example of this per
missive attitude is the case of Maritime Cin
ema Serv ice Corp. v. Movies en Route, Inc. ,Ht 
where the court stated: 

" [ D J iscovery under the Federal Rules, par
ticularly in antitrust cases, is extremely 
broad. and not limited to the allegations of 
the pleadings .. . In antitrust litigation dis
covery is broadly permitted, and the burden 
or cost of providing the information sought 
is less weighty a consideration than in other 
cases." 17 

Courts have often adopted this view be
cause the broad remedial purposes of the 
antitrust laws are said to require great dis
covery latitude for those seeking to enforce 
them."' 

Not all antitrust courts, however, have 
abdicated a supervisory role over discovery. 
Courts do have broad and flexible authority 
to manage discovery, and some have used 
their authority to cut off tangential and 
overly costly inquiries.1o In Carlson Cos. v. 
Sperry & Hutchinson Co.,20 the court denied 
discovery into the acquisition or operation 
of subsidiaries that did not directly engage 
in a business related to the relevant product 
market. The court observed: 

"[W]hen the requests approach the outer 
bounds of relevance and the information re
quested may only marginally enhance the 
objectives of providing information to the 
parties or narrowing the issues, the court 
must then weigh that request with the hard
ship to the party from whom discovery is 
sought." 21 

Too much permissiveness in discovery can 
and should be redressed by greater judicial 
sensitivity to the burdens of the process. The 
materiality of information sought should be 
weighed against the expected burden of pro
ducing it. By this approach discovery of mar
ginally relevant material should be prohib
ited, or sought thr•.mgh more economical 
means, or postponed until more fruitful 
matters have been explored. Judicial control 
reflecting such a balancing process will not 
unduly restrict discovery or deny a party 
important information; rather, it will stress 
the need for economical choices and alterna
tives. 

Balancing the materiality of the informa
tion sought against the burden imposed by 
the inquiry cannot be done in a vacuum. To 
make balancing work, courts must appraise 
relevance and materiality more carefully. An
titrust discovery decisions demonstrate that 
stemming such unwarranted discovery is 
both practicable and worthwhile.2:! 

Since many courts, however, apparently 
are reluctant, despite their existing power, 
to limit discovery, an amendment to Rule 26 
(b) of the Federal Rules of Civil Procedure 
is desirable. The Rule now defines the scope 
of allowable discovery by providing: "parties 
may obtain discovery regarding any matter, 
not privileged, which is relevant to the sub
ject matter involved in the pending ac
tion." 23 

In the face of this broad standard, many 
courts apparently feel unable to limit dis
covery significantly. The Rules Committee of 
the Judicial Conference and a Special Com
mittee of the Litigation Section of the Amer
ican Bar Association, among others, support 
revision of this language to emphasize that 
courts can and should place reasonable lim
itations on the scope of discovery.21 

The Special Committee of the American 
Bar Association has indicated a preference 
for defining "relevance" in terms of the is
sues raised," 2:; while the Rules Committee 
of the Judicial Conference has tentatively 
chosen, instead, to define "relevance" with 
regard to the "claims or defenses" of the 
parties.26 In both versions , the phrase "sub
ject matter" has been deleted because it has 
permitted overly broad discovery. While the 
ABA Committee's version is somewhat more 
consistent with our recommendations for 
early issue definition, we support the adop
tion of either of these approaches, since both 
appear to be aimed at the same objective: 
"to direct courts not to continue the present 
practice of erring on the side of expansive 
discoverY." :n 

Rule 26(c) of the Federal Rules of Civil 
Procedure is also germane to the effective 
control of discovery since it authorizes courts 
to protect litigants or others from "annoy
ance, embarrassment, oppression, or undue 
burden or expense." !!8 Although this rule 
has the potential to curb abusive discovery 
and has been used to facilitate discovery 
by protecting the confidentiality of privi
leged information, it has only occasionally 
been employed to prevent undue burden of 
expense .~" Parties served with reasonable and 
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potentially abusive discovery demands too 
often fail to seek judicial protection. If a 
judge does not know that wasteful and dila
tory pretrial techniques are being employed, 
management controls cannot be applied to 
remedy the situation. Litigants should give 
more serious consideration to moving for re
lief under this rule when faced with unrea
sonable discovery demands, and courts 
should be recept ive to curt ailing such abuses 
by issuing protective orders. Indeed, the rule 
should be amended to authorize courts to 
issue such orders on their own motion, fol
lowing consultation with counsel, rather than 
waiting for a motion from one of the parties. 
Some commissioners, however, believe that 
courts should take such initiative only in 
egregious circumstances, where litigants fail 
to assume their responsibility to invoke rule 
26 (c) to assure the efficient progress of 
litigation. 

Control of Discovery Through Early and 
Continuous Issue Definition 

To control discovery actively and effec
tively, judges must be familiar with the is
sues in the case . A judge who is familiar with 
the issues can effectively limit the scope of 
discovery, decisively rule on discovery mo
tions and ensure that discovery responses are 
forthright . Indeed, the processes of control
ling discovery and defining the issues must 
go together: close monit oring of discovery 
plans can help a court define the issues; 
focusing issues can help guide discovery. 
Our recommendations concerning early issue 
definition are set out in chapter four infra. 

Reduction of Inefficiencies Through 
Improved Discovery Devices 

A basic change is needed in the approach 
toward pretrial discovery prescribed in the 
Manual for Complex Litigation. The Manual 
advocates the use of consecutive waves or 
layers of discovery, each being confined to a 
different phase of inquiry. A first wave seeks 
background information, such as location 
of documents and witnesses; a second wave 
seeks information on the merits; and a third 
wave satisfies remaining discovery needs 
such as amount of damages suffered. 
Although this may be a logical sequence for 
discovery in some cases, it is not an efficient 
process in most complex antitrust cases 
since it often leads to repetitious and waste
ful pretrial activi ties .~o Courts, thus, should , 
avoid the automatic use of such an approach. 
Judicial management of the overall scope 
and sequence of discovery should, instead, 
be based on educated, ad hoc determinations 
by the court. 

The court should encourage the litigants 
to employ discovery devices suited to the 
particular objective of t he inquiry. At the 
initial, preliminary pretrial conference, the 
court and counsel should consider setting 
flexible guidelines for interrogatories and 
depositions. Continued experimentation by 
local districts in setting limits on the num
ber of interrogatories and depositions may 
also lead to greater efficiency.~' The Rules 
Committee of the Judicial Conference has 
proposed an amendment to Rule 33 of the 
Federal Rules of Civil Procedure that would 
expressly authorize the promulgation of 
such local court rules .a2 

Some existing procedural rules themselves 
raise problems of delay and cost, particularly 
in complex cases . Examples are Federal Rules 
of Civil Procedure 33 (governing written 
interrogatories to parties) and 34 (govern
ing the production of documents and 
things) , which permit the production of 
masses of disorganized, undesignated docu
ments in response to interrogatories or docu
ment requests. This can result in significant 
delays in complex cases. The Commission has 
considered proposals designed to overcome 
this problem by the Rules Committee of the 
Judicial Conference, the Litigation Section 

of the American Bar Association, and the 
Second Circuit Commission on the Reduc
tion of Burdens and Costs in Civil Litiga
tion .a:: These suggested changes would help 
prevent many serious abuses of the discovery 
process and we support them.34 

In accordance with these recommenda
tions , Rule 33 (c) of the Federal Rules of 
Civil Procedure should be amended to re
quire parties who respond to interrogatories 
by producing business records to specify the 
documents that are responsive to each inter
rogatory. This specification should be suf
ficiently detailed to permit the party seeking 
discovery to identify, as readily as the party 
producing the documents, the materials that 
contain the information sought. 

Also, Rule 34 of the Federal Rules of 
Civil Procedure should be amended to re
quire parties responding to a document re
quest either to label the materials in a man
ner corresponding to the request or to pro
duce files as they are maintained in the usual 
course of business . With respect to prac
tice under Rule 34, the Second Circuit Com
mission has also suggested a promising 
change."~ The party serving a document re
quest would be able under the Second Cir
cuit proposal to indicate the sequence in 
which the materials are desired and would 
have the right to inspect the files of the 
other party in the order so indicated (insofar 
as practicable). This would be an alterna
tive , exercisable at the option of the dis
coverer, to the current practice of leaving 
the sequence and details of file searching 
solely to the d1scretion of the discoveree. 
This alternative procedure should prove 
less burdensome to both the party seeking 
and the party giving discoyery. Where the 
alternative method is not chosen by the dis
covery seeker, the court could give objections 
regarding "burdensomeness" more weight 
than is presently done under Rule 34. We 
support a rule change to reflect this proposal. 
Improved Procedures for Shared Discovery 

Another important cause of unreasonable 
delay and extraordinary expense , particularly 
in complex antitrust suits brought by the 
government, is the denial of access to ma
terials already produced in actions initiated 
by private parties. Courts have on occasion 
refused governmental access to such ma
terials because of prior orders protecting 
such materials from disclosure to non
parties."" Such a response forces the govern
ment to devote enormous time and resources 
to duplicate the past discovery of private 
attorneys general, who are frequently willing 
but unable to share with the government 
already discovered materials. Potential de
fendants have no legitimate interest in wast
in g the government's time and taxpayers' 
money in the interest of gamesmanship . Re
quiring such waste and dissipation of gov
ernment enforcement resources should be 
avoided, except upon a judicial determina
tion that it would be grossly unfair or un
just to do otherwise. Potential unfairness or 
injustice could be prevented through the 
imposition of reasonable conditions on the 
government 's use of the previously dis
covered materials."7 

To dispel the ambiguity that presently 
exists, we recommend that the Antitrust 
Civil Process Act "' be amended to authorize 
expressly the issuance of civil investigative 
demands for products of discovery.:ro By 
"products of discovery" we mean depositions, 
pre-existing collections of particularly sig
nificant documents , indices, digests, anal
yses , and the like "" Under the amended law, 
notice would be given to the party from 
whom discovery was originally obtained and 
that party, as well as the recipient of the de
mand, could raise any objection to produc
tion . The confidentiality protection accorded 
materials submitted to the government un
der the current Civil Process Act would con-

tinue to apply, and the courts would remain 
empowered to deny production if warranted 
by the circumstances.H 

The Commission also heard testimony con
cerning the need of private antitrust liti
gants to obtain better access to grand jury 
material , particularly grand jury tran
scripts."" Disclosure to private parties has 
often been denied or delayed because of the 
strong public policy favoring grand jury se
crecy. While we favor steps to increase the ef
ficiency of pretrial discovery, we also recog
nize a need , in some cases, to preserve grand 
jury secrecy.43 

Authority to order dlsclosure of grand 
jury documents and transcripts presently 
exists under Rule 6 (e) of the Federal Rules 
of Criminal Procedure. Applications are 
handled on a case-by-case basis, balancing 
the need for disclosure against the need for 
grand jury secrecy. The standard of "par
ticularized need" which the courts have used 
in ruling on disclosure requests does provide 
a flexible approach to the problem.44 We em
phasize, however , that the difficulty of ob
taining discovery is a particular need that 
should also be given considerable weight by 
the courts.4;; 

Commissioners Spivack, Blecher and Fox 
believe that secrecy now afforded antitrust 
grand jury proceedings is generally not jus
tifiable after an indictment is returned. They 
would recommend amendment of Rule 6(e) , 
Federal Rules of Criminal Procedure, to pro
vide such secrecy in antitrust cases only 
where the government demonstrates to the 
court that there is a particularized need for 
preserving it. This, they contend, would be 
fairer to defendants in criminal cases and 
would significantly expedite treble damage 
litigation following indictment. 
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responses to complex litigation question
naire) [hereinafter cited as Foster Submis
sion 1; Submission of the Antitrust Div., Dep't 
of Justice , to the Antitrust Commission 5-6 
(June 21, 1978) (tabulation of responses to 
complex litigation questionnaire ) . 

:: See Committee on Rules of Practice and 
Procedure, Judicial Conference of the United 
States, Preliminary Draft of Proposed 
Amendments to the Federal Rules of Civil 
Procedure (Mar. 1978) [hereinafter cited as 
Rules Committee Proposed Amendments]; 
Litigation Section, American Bar Ass'n , Re
port of the Special Committee for the Study 
of Discovery Abuse (Oct. 1977) [hereinafter 
cited as Discovery Abuse Report]; and Sub
mission of Alan J . Hruska, Co-Chairman, Sec
ond Circuit Commission on the Reduction 
of Burdens and Costs in Civil Litigation, to 
the Antitrm:t Commission (July 5, 1978) 
(Proposal for a Volunteer Masters Pilot Pro
gram, Apr. 10, 1978) [hereinafter cited as 
Hruska Submission]. 

4 SCM Corp. v. Xerox Corp ., Civ . No. 15,807 
(D. Conn. Dec . 29, 1978) and SCM Corp . v. 
Xerox Corp ., 77 F .R.D. 10 (D. Conn. 1977) . 
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c. Berkley Photo, Inc. v. Eastman Kodak 

Co., 457 F. Supp. 404 (S.D.N.Y. 1978) (memo
randum on post-trial motions). 

''United States v. International Business 
Machs. Corp., 69 Civ. 200 (S.D.N.Y., filed Jan. 
17,1969). ' 

7 15 u.s.c . ~ 2 ( 1976). 
~Antitrust Commission Hearings 7 (July 

11, 1978) (testimony of Joseph F. Spaniol. 
Jr., Deputy Dir., Administrative Office of the 
U.S. Courts); Administrative Office of the 
United States Courts, 1978 Annual Report of 
the Director, Table C5A at A-32 and A-33, 
Table C8 at A-42 (1978). 

!• Antitrust Commission Hearings 65 (July 
13, 1978) (testimony of Alan J . Hruska); 
Submission of Thompson, Hine and Flory, 
Cleveland, Ohio, to the Antitrust Commission 
8 (July 28, 1978) (Control of Discovery 
Abuses). 

1" Antitrust Commission Hearings 13 (Sept. 
12, 1978, afternoon session) (testimony bf 
William J . Manning, member, Special Com
mittee for the Study of Discovery Abuse, Liti
gation Section, American Bar Ass'n). 

11 Fed. R. Civ. P. 26(b) was first adopted in 
1938 and was intended not to limit discovery, 
as had been the old Chancery practice, to 
facts supporting the case of the party seek
ing discovery. Notes of Advisory Committee 
on the Original Rules . Rule 26 (b) was then 
amended in 1946 to permit "inquiry into 
matters in themselves inadmissible as evi
dence but which will lead to the discovery of 
such evidence ." Notes of Advisory Commit
tee on 1946 Amendment to Fed. R. Civ. P. 
26(b). The Committee Note went on to state 
that .. r t 1 he purpose of discovery is to allow 
a broad search for facts ... " Id. In the 1970 
amendments, the scope of discovery was not 
changed, but a provision was added whereby 
discovery could be limited as provided by 
any of the other rules. See Notes of Advisory 
Committee on 1970 Amendment to Fed. R. 
Civ. P. 26 (b). As discussed infra, however, 
the primary mechanism for control, Rule 26 
(c). has been employed infrequently. 

1 ~ 329 U.S. 495 (1948). 
1
" Jn language strongly endorsing an ex

pansionist view of discovery , the Supreme 
Court stated: 

"[T]he deposition-discovery rules are to be 
accorded a broad and liberal treatment. No 
longer can the time-honored cry of "fishing 
expedition" serve to preclude a party from 
inquiring into the facts underlying his op
ponent's case. Mutual knowledge of all the 
relevant facts gathered by both parties is 
essential to proper litigation. To that end, 
either party may compel the other to dis
gorge whatever facts he has in his posses
sion." Id . at 507 (footnote omitted). 

"Gerhart Report, supra note 1, at 40-42; 
Ellington, A Study of Sanctions for Discovery 
Abuse 109-13 (Nov. 27, 1978) (A report sub
mitted to the Office for Improvements in the 
Administration of Justice , Dep't of Justice). 

1c' Judges currently have the power to take 
part in discovery planning, and should do so . 
For a recent example of constructive judicial 
participation, see United States v. American 
Tel. & Tel. Co .. [ 1978- 2] Trade Cas. U 62,247 
(D.D.C. Sept. 11, 1978) , on motion for recon
sideration, [1978-21 Trade Cas. 62 ,312 (Oct. 
18. 1978). See also Professional Adjusting 
Syss. of America. Inc . v. General Adjustment 
Bureau , Inc .. 373 F . Supp. 1225 (S.D.N.Y. 
1974); Dolgow v. Anderson , 53 FR.D. 661 
(.S.D.N.Y. 1971); Prepared Statement by 
Judge Charles B . Renfrew, U.S. District 
Court, Northern District of California, Judge 
Frederick B. Lacey. U.S. District Court , Dis
trict of New Jersey , and Judge Alvin B. 
Rubin, U.S. Court of Appeals for the Fifth 
Circuit, to the Antitrust Commission passim 
(July 11, 1978) (contains a detailed list of 
suggestions for the increased control of com
plex cases by trial judges); 4 Moore's Fed
eral Practice 26.56[1]. at 26-142 (1978) 
("Anti trust cases are so peculiarly complex. 
however, that the court is often called upon 

to fashion some limits .... " ); 6 C. Wright 
& A. Miller , Federal Practice and Procedure 
U 1530 (1970); Manual for Complex Litiga
tion ( 1977). 

1'1 60 F.R.D. 587 (S.D.N.Y. 1973). 
17 Id. at 589, 592. 
1 ~ See, e.g., United States v . International 

Business Machs. Corp., 66 F .R.D. 180, 186, 
215 (S.D.N.Y. 1974) (three separate orders) 
("[D)iscovery in antitrust litigation is most 
broadly permitted." Id. at 189); Morgan 
Smith Automotive Prods. Inc. v . General 
Motors Corp., 54 F .R.D. 19, 20 (E .D. Pa. 1971) 
(In allowing discovery of information relat
ing to all product lines of automobiles and 
trucks manufactured by defendant, court 
stated that "utmost liberality" should be 
allowed for discovery in civil cases) . For the 
application of traditionally liberal principles 
of discovery in antitrust litigation, see, e.g., 
In re Folding Carton Antitrust Litigation, 76 
F.R.D. 420 (N.D. Ill. 1977) and FTC v. Lukens 
Steel Corp., 23 Fed. R. Serv. 2d 1142 (D.D.C. 
1977) (allowing discovery of materials dated 
seven years beyond the reach of the statute 
of limitations). See also Foster Submission. 
supra note 2, at 6 ("Any excessive delay can 
be principally attributed to the judicial ap
proach to the scope of discovery in antitrust 
cases and the courts' failure to utilize avail
able techniques to control complex litiga
tion."); Submission of Palmer Brown Mad
den, and Cass R. Sunstein, Esqs., San Fran
cisco, Cal., to the Antitrust Commission 8-11 
(July 20 , 1978) [hereinafter cited as Madden 
and Suntein Submission]. 

111 See Professional Adjusting Syss. of Amer
ica, Inc. v. General Adjustment Bureau, Inc., 
373 F. Supp. 1225 (S.D.N.Y. 1974) (limiting 
time and geographic area of discovery); Wil
liam Goldman Theaters, Inc. v. Metro-Gold
wyn-Mayer, Inc., 54 F.R.D. 201 (E.D. Pa. 1971) 
(refusing to allow nationwide discovery 
where local conspiracy is alleged); Schenker 
v. Pepperidge Farms, Inc., 7 Fed. R. Serv. 2d 
684 (S.D.N.Y. 1963) (limiting discovery to 
shorter time period , smaller geographic area, 
and fewer products than defendant had 
requested). 

"" 374 F. Supp. 1080 (D. Minn . 1974). 
:.ot I d . at 1088 
"" Madden and Sunstein Submission, supra 

note 18, passim. 
"" Fed. R. Civ. P . 26(b). _ 
:.0 1 Antitrust Commission Hearings 147-57 

(July 13, 1978) (testimony of Harold S. Levy, 
General Att'y, American Telephone & Tele
graph); id. at 188-209 (testimony of William 
Simon, Esq., Washington, D.C.) ; Rules Com
mittee Proposed Amendments, supra note 3, 
at 6-11; Discovery Abuse Report, supra note 
3, at 2-33. 

"·' Discovery Abuse Report, supra note 3, at 
2- 3. 

c'l Rules Committee Proposed Amendments, 
supra note 3 , at 6-11. 

:.'7 Id. at 10 (quoting with approval Discov
ery Abuse Report , supra note 3, at 3). See also 
Madden and Sunstein Submission, supra note 
18, at 2. 

"' Fed. R. Civ. P. 26(c). 
e!• Such motions as are made to prevent 

burdensome discovery have usually met a 
heavy burden of proof. See, e.g. , Davis v . Rom
ney, 55 F.R.D. 337, 340 (E.D. Pa. 1972) (com
pelling reason for granting protective order 
to preclude discovery of documents not 
shown); Apco-Oil Corp. v. Certified Transp. 
Co., 46 F.R.D. 428, 432 (W.D. Mo. 1969). 

ao See Antitrust Commission Hearings 41 
(July 11, 1978) (testimony of Fred H. Bartlit, 
Jr., member, Task Force Panel on Complex 
Litigation, Antitrust Section, American Bar 
Ass'n); Foster Submission, supra note 2, at 
18-20. 

~1 Commissioner Atkins wishes to note that 
Judge Hugh Will, Northern District of Illi
nois, reports favorably on the experience of 
that district in limiting to 20 the total num
ber of interrogatories including all subparts, 
except for cause. Very few requests have been 

received for leave to file a greater number of 
interrogatories. Also according to Commis
sioner Atkins, the Southern District of Flor
ida, where a local rule limits the number of 
interrogatories to 40, has had similar favor
able experience. 

"" See Rules Committee Proposed Amend
ments, supra note 3, at 29-32. 

:~a See Antitrust Commission Hearings 13 
(Sept. 12, 1978, afternoon session) ( testi
mony of William J . Manning); id . at 63-71, 
80-82, 106 (July 13, 1978) (testimony of Alan 
J. Hruska). Also, after the deadline for sub
missions, the Commission received a written 
report generally critical of the rules changes 
proposed by the Committee on Rules of Prac
tice and Procedure (see Rules Committee 
Proposed Amendments, supra note 3). See 
Arizona State University Discovery Confer
ence, Report on the Advisory Committee's 
Proposed Revision of the Rules of Civil Proce
cedure (Discovery) (Nov. 1978). 

3 1 See Letter from John H. Shenefield, 
Chairman, Antitrust Commission, to the Hon . 
Walter R. Mansfield, Chairman, Advisory 
Committee on Civil Rules, Judicial Confer
ence of the United States (Nov . 30, 1978). 

::s See Antitrust Commission Hearings 80-82 
(July 13, 1978) (testimony of Alan J. 
Hruska) . 

" 1 Zenith Radio Corp. v. Matsushita Elec. 
Indus . Co., [1978-1] Trade Cas . U 61 ,961 (E.D. 
Pa. 1976); GAF Corp. v. Eastman Kodak Co., 
415 F. Supp. 129 (S.D.N.Y. 1976); Data Di
gests, Inc. v. Standard & Poor's Corp., 57 
F .R.D. 42 (S.D.N.Y. 1972). 

" 7 See the discussion in note 39 infra con
cerning the proposed amendments to the 
Clayton and Antitrust Civil Process Acts to 
provide for notice to discoveree, preservation 
of privileges and immunities, and right of 
petitions for court order modifying a dis
covery order based on constitutional or other 
legal right or privilege. 

''" 15 u .s .c . § § 1311-1314 ( 1976). 
"'' See, e.g ., Submission by Neil E. Roberts, 

Chief, Evaluation Section, Antitrust Div., 
Dep't of Justice 3-12 (Mar. 1978) (proposed 
amendments to Clayton Act ~ 4 and the 
Antitrust Civil Process Act). Under the pro
posed amendment, sections 2 through 5 of 
the Antitrust Civil Process Act would be 
amended to provide in principal part that 
the Department of Justice may issue a civil 
investigative demand upon any person who 
may be in possession, custody, or control of 
any documentary material, "including any 
product cf discovery obtained by such per
son in any litigation." In this amendment 
a "product of discovery" would be defined 
to "include without limitation the original 
or a duplicate of any deposition, interroga
tory, document, thing, result of the inspec
tion of land or other property, examination, 
or admission obtained by any method of dis
covery; any digest, analysis, selection, com
pilation , or other derivation thereof; and 
any index or manner of access thereto." The 
amendment would also contain the follow
ing provisions : 

"Whenever a civil investigative demand 
is issued for any product of discovery, a copy 
of the demand shall be served upon the 
person from whom the discovery was ori
ginally obtained and the person to whom 
demand is issued shall be notified of the 
date on which such copy is served. 

" ... any demand for any product of dis
covery shall not be returnable until after 
ten days after notice of said ·demand has 
been served upon the person from whom 
the discovery was originally obtained. 

" . . . a demand pursuant to this Act for 
any product of discovery shall supersede 
any inconsistent order, rule , or provision 
of law preventing or restraining disclosure 
of such product of discovery to any person; 
and provided further , that disclosure of any 
product of discovery pursuant to this Act 
shall not be deemed to constitute a waiver 
of any right or privilege, including without 
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limitation any right or privilege which may 
be invoked to resist discovery of trial prepa
ration materials , to which the person mak
ing such disclosure may be entitled." 

The amendment would also provide that 
all materials produced pursuant to the de
mand would be confidential and could be 
useu only in the manner and for the pur
poses set forth in the Civil Process Act. 
Further, a motion to modify or set aside a 
civil investigative demand directed at a 
product of discovery could be made by the 
recipient of the demand or by the person 
from whom discovery was originally sought 
in the district court in which the discovery 
was originally obtained. 

~0 Under this amendment a "product of 
discovery" would be defined to "include 
without limitation the original or a dupli
cate of any deposition , interrogatory, docu
ment, thing, result of the inspection of land 
or other property, examination, or admission 
obtained by any method of discovery; any 
digest, analysis , selection, compilation, or 
other derivation thereof; and any index or 
manner of access thereto." Id. 

41 See note 39 supra. Senator Hatch dis
sents from the recommendation for modifi
cation of procedures authorizing gove·rn
ment acces to materials discovered in pri
vate antitrust actions . 

•~ Antitrust Commission H earings 43- 45 
(July 11, 1978) (testimony of Stephen D . 
Susman, member, Task Force Panel on Com
plex Litigation, Antitrust Section, American 
Bar Ass'n) . 

""1 See Submission of William E. Swope, 
Director of Operations, Antitrust Div., Dep't 
of Justice, to the Antit rust Commission 5- 6 
(Oct. 17, 1978) (responses to follow-up 
questions) . 

-1-1 Pittsburgh Plate Glass Co. v. United 
States, 360 U.S. 395 (1959); United States 
v. Procter & Gamble Co ., 356 U.S . 677, 682 
(1958); Petrol Stops N.W. v. United States, 
571 F .2d 1127 (9th Cir.) , cert . granted sub 
nom. Douglas Oil Co. v. Petrol Stops N.W., 
98 S . Ct. 3087 ( 1978) . 

·" Certainly the level of "need" required 
for permitting disclosure should diminish if 
the reasons for preserving secrecy become 
less compelling. See, e.g., U.S. Indus. , Inc . v. 
United States Dist . Court, 435 F .2d 18, 21 
(9th Cir), cert. denied, 382 U.S. 814 (1965) ; 
Illinois v. Harper & Row Publishers, Inc .. 
50 F .R.D. 37, 41 (N .D. Ill. 1969). For ex
ample, if grand jury transcripts have pre
viously been disclosed to a witness ' em
ployer, the need for secrecy is reduced. Illi
nois v. Sarbaugh, 552 F .2d 768, 77f. (7th 
Cir.) , cert . denied, 434 U.S . 889 (1977) . 
Chapter jour : M et h ods for early focusing and 

resolution of i ssu es 
Early focusing of issues in complex litiga

tion can greatly aid in controlling discovery 
and simplifying the case. This chapter ex
plores the t ypes and uses of early issue
focusing. including the prompt exchange of 
"relevant market" contentions and the in
creased use , where appropriate , of judicial 
notice . Also addressed is the use of partial 
and full summary judgment and interlocu
t ory appeals of controll ing questions of law. 

Recommendat ions 
1. Procedures for early and continuous 

issue-focusing, includ.ing nonbinding stat e
ments of fact and contentions of law, should 
be used aggressively in complex litigation. 
Rule 16 of the Federal Rules of Civil Proce
dure , relating to pretrial conferences, should 
be amended to encourage this issue-focusing 
process and to strengthen judges' authority 
to manage and effectuate it . 

2. The Department of Justice and t he Fed
eral Trade Commission. using pre-complaint 
investigation powers, should strive to bring 
well-prepared. well-focused cases t hat can be 
tried expedit iously. The government and 
private litigants should strive to use stipula
tions to the greatest extent practicable. 

3. The parties should exchange their con
tentions and informat ion concerning rele
vant market and market shares early in the 
proceedings. This information should be used 
by the judge to encourage stipulations or, at 
a minimum, more rapid resolution of issues 
involving m arket allegations. 

4. In much antitrust litigation t he parties 
m ay not significantly disagree on certain 
relevant facts , such as economic data. Where 
there is but one acceptable factual inter
pretation of economic or other evidence, the 
court should expedite the lit igation by tak
ing judicial notice of such facts. 

5. Partial summary adjudication or sum
mary judgment itself may expedite litiga
tion by narrowing, resolving, or eliminating 
issues. While the standards for summary ad
judication set forth in Rule 56 of the Federal 
Rules of Civil Procedure are workable, the 
utility of summary judgment has sometimes 
been impaired by overly restrict! ve judicial 
construction of Supreme Court precedent. In 
appropriate antitrust cases, courts should 
not be reluctant to use summary procedures 
to narrow or resolve the issues. 

6. In certain cases, interlocutory appeal of 
controlling questions of law can expedite 
complex antitrust litigation. 28 U.S.C. § 1292 
(b) should be employed in such litigation 
whenever appropriate and practical. Dis
covery and other pretrial activities generally 
should continue during such appeals . 

Benefits and methods of issue definition 
The definit ion and narrowing of issues pro

motes controlled discovery by helping to de
lineate its scope, and helping to outline the 
legal theories and evidentiary material on 
which each side intends to build its case. 
Exchanging and updating statements of con
tentions and issues can eliminate the waste 
that occurs when a party drops an issue or 
changes theories without informing the 
other side, a practice of which we strongly 
disapprove. ' Moreover, when issue-focusing 
proceeds in conjunction with the refinement 
of the facts through discovery, areas of sub
stantial agreement may emerge. Such 
agreed-on facts can be reduced to stipula
tions or presented in the form of requests 
to admit prior to trial.~ The effort expended 
on pretrial issue definition can also help 
streamline the evidence and arguments to 
be presented at trial." Accordingly, issues 
should be defined in each case to enable the 
judge to consider facts and law within the 
context of actual disputes and to limit the 
litigation to proceedings and activities that 
are truly relevant and material. 

In many complex cases, final definitior. of 
the issues will be achieved only after a 
series of pretrial conferences and substan
t ial discovery. ' Yet, many authorities believe 
that early pretrial conferences should at 
least begin to focus the issues before dis
covery has progressed significantly." We 
agree, although we recognize that in some 
cases little real refinement of the issues can 
occur until the parties have obtained some 
discove·ry. The contrary approach of the 
Manual for Complex Litigation , which rec
ommends that discovery be completed before 
the issues are defined, is , in our view, gen
erally inefficient and counterproductive.a In 
complex cases, discovery without concurrent 
issue definition is often conducted without 
sufficient direction or reasonable scope and 
can easily become unduly broad and pro
tracted. 

An early, preliminary pretrial conference 
should be the starting point for defining the 
issues and determining the proper scope and 
direction of discovery. 7 Subsequent confer
ences between the court and counsel should 
be employed to refine and redirect the scope 
of discovery, as appropriate, for each partic
ular action. In this manner, the issue-nar
rowing process will not operate to inhibit 

Footnotes at end of chapter. 

discovery unduly. Obviously, the degree of 
specificity that reasonably can be demanded 
in early attempts to delineate the real issues 
will vary from case to case. Only a limited 
amount of information may be available 
when some private plaintiffs file their com
plaints, while in government or other pri
vate cases, the plaintiffs may already know 
the facts in considerably greater detail.5 

In particular, the Commission would em
phasize that both the Antitrust Division and 
the Federal Trade Commission should help 
solve the protracted case problem by better, 
earlier focusing of issues in their own li tiga
tions. Both the Antitrust Division and the 
FTC possess considerable pre-complaint in
vestigative powers. Nonetheless, at times 
complaints have been issued by these agen
cies that, while perhaps well-founded in the 
facts and the law, have nevertheless lacked 
struct ure and clarity. In addition, govern
ment cases have at times been hampered by 
use of inexperienced legal personnel , rapid 
turnover of attorneys, and by inadequate 
support staff and services . 

To remedy these shortcomings, the Com
mission believes that both enforcement agen
cies should strive consistently to bring cases 
well enough prepared to allow for a rapid 
pretrial, as well as a comparatively short trial, 
with the government's case-in-chief taking 
the shortest amount of time practicable, 
usually not more than a few months at most. 
To facilitate this, we urge Congress and the 
appropriate officials of both agencies to con
sider ways of attracting and retaining suffi
cient legal and support personnel to prose
cute cases effectively. We recognize this may 
require increased financial and personnel 
support for government cases as well as 
greater use of pre-complaint investigations 
to produce well-organized, well-focused 
cases. 

In both government and private cases, con
structive issue-focusing activity can be be
gun early in the case . Various courts now at
tempt to bring the issues into early focus by 
requiring timely, written memoranda that 
concisely state material facts , point s of law, 
and any issues in the pleadings that have 
been abandoned .n The requirement of written 
submissions, if coupled with close judicial 
control and management, can cause counsel 
to present the case in an organized fashion, 
encourage them to be prepared for pretrial 
conferences, and induce them to formulate 
reasonable and adequate discovery plans.10 

There are a variety of other useful tech
niques by which the court and counsel can 
work to narrow issues. Their use depends on 
a flexible, imaginative approach . Among the 
best known devices are the exchange of pro
gressively more specific statements of factual 
and legal positions and proofs 1 l and the use 
and discussion of draft stipulations of un
contested facts . 1 ~ This latter technique can 
work if paid adequate judicial attention, and 
if parties refusing to stipulate are obliged to 
present alternative versions of the facts 
wherever possible. 

Parties should also be moved to stipulate 
objective facts to the maximum extent pos
sible. Of course, litigants should not be ex
pected to stipulate to questions involving 
motive, intent, or reasonableness. They 
should also be permitted to withdraw agree
ments or stipulations on a showing of good 
cause-for example, when new facts are as
certained in the course of discovery. 

Pretrial proceedings shoulrl not become an 
occasion for special pleading that elaborately 
states arguments or allegations.' ~ The Com
mission has considered and rejected the con
cept of "special" or detailed pleading in an
titrust cases ,1•1 and pretria: proceedings 
should not be used to require this. Written 
pretrial submissions. however, can foster 
more useful and continuing clarification of 
the issues than is achievable by reliance on 
the complaint and answer alone . Moreover, 
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submissions encourage continuous consider
ation of the case by the parties and the 
courtP We recommend, therefore , that Rule 
16 of the Federal Rules of Civil Procedure be 
amended to encourage use of such written 
statements in the course of pretrial pro
ceedings.111 

Rule 16 should also be amended to clarify 
judicial authority to define issues unilater
ally , where litigants have failed to use rea
sonable efforts to agree. In many cases the 
parties will arrive at mutual statements of 
the legal and factual issues that can be in
corporated in a pretrial order.J7 If the parties 
fail to properly define or reasonably agree 
about those issues , however , the court should 
itself restate the issues and resolve the im
passe . The authority of courts to define 
issues in the absence of agreement is not 
now specifically established by Rule 16 or 
case law.1~ There is nothing in the language 
or spirit of Rule 16 or the case law to pro
hibit it, and courts now have inherent issue
defining power in Rules 12(f) and 56.1" Nev
ertheless, Rule 16 should be amended to 
make this power clear. 

Such an amendment is not intended to 
become an alternate form of summary judg
ment. Rather, the amendment would en
hance judicial management capacity when 
counsel fail to reach a workable statement 
of issues. These statements are essential to 
a productive pretrial , especially discovery, 
and their creation should not be left to 
chance. Once again, active judicial manage
ment is an absolutely necess:1ry ingredient. 

Rule 16 as now written empowers judges, 
but not litigants, to call pretrial conferences. 
The need for access to the court mandates 
that counsel have the ability to initiate a 
pretrial conference.2" The Rules Committee's 
proposed amendment to Rule 26(f) of the 
Federal Rules of Civil Procedure would have 
the court hold a pretrial conference, on the 
subject of discovery, when requested by any 
party. While this proposal has merit , there 
is no need, in our view , to limit such a con
ference to discovery, given the close rela
tionship of discovery and other pretrial ac
tivity."1 It would t:ms be more appropriate 
to amend Rule 16 to allo ·.v a party to call a 
preliminary pretrial conference, rather than 
amending Rule 26 in this fashion. The un
derlying need is for pretrial conferences to 
be available at an early stage to parties who 
experience a need for them. 

Early exchange of market information 
In some complex antitrust cases proof of 

relevant markets and market structure in
volves enormous time and expense.""~ A com
pany often has excellent market information 
concerning the market in which it operates, 
and in many cases can readily state market 
shares with only a small margin of error. Yet 
an adversary seeking to prove market shares 
may have to conduct costly, nationwide sur
veys of all industry members, often in the 
face of myriad motions for protect! ve orders 
and other objections by nonparty competi
tors. Thus , it is often hard for the parties or 
the judge to get a firm grasp of the case and 
to understand its dimensions until long after 
the suit is filed. 23 Even when this process is 
completed, a plaintiff may get data that is 
less reliable and compiete than the data its 
adversary had all along . 

If market information were exchanged 
early in the litigation, the parties would be 
better able to focus their efforts and might 
well agree to drop some market issues where 
essential weaknesses of their contention~ 
were exposed. Preliminary market informa
tion might be used in early motions to dis
miss, for partial summary adjudication, or 
for interim injunctive relief. The parties 
would be in a better position to agree on facts 
or to serve notices to admit, and the judge 

Footnotes at end of chapter. 

would be in a better position to press for 
stipulations. 

Within existing law and procedural rules, 
courts can usefully adopt guidelines for such 
early exchanges of market contentions. Ac
cordingly, we recommend that in every anti
trust case involving proof of markets and 
market structure, within 20 days after the 
first pretrial conference but no later than 60 
days after joinder of issue , plaintiff be re
quired to serve on defendant its preliminary 
product and geographic market definition 
contentions. Within 30 days thereafter de
fendant would be required to serve on plain
tiff the defendant's preliminary contentions 
of market definition. Within 30 days there
after each party would serve on the other a 
statement of its best estimate, with regard to 
each line of commerce alleged by a party, of: 
( 1) all significant competitors, the allegedly 
competitive products of such competitors, 
and their market shares, and (2) the approxi
mate number and size of the remaining com
petitors. All principal documents on which 
the estimates and contentions are based 
should be attached to the statement, along 
with identification of all persons on whom 
the producing party substantially relied in 
arriving at the contentions and estimates . 
Documents under the custody and control of 
the parties that pertain to the definition or 
measurement of any relevant market listed 
by either party should be available for in
sp~ction and copying. 

If a party lists an unreasonable number of 
market definition contentions, the judge 
should require that party to select the mar
kets most important to it.21 The opposing 
party would then respond only with respect 
to its own markets plus those selected by 
the adversary as most important. Complianc~ 
with this proposal would not preclude el.ther 
party from pursuing discovery on market. 
issues, but it is likely to obviate much of the 
need for such discovery.2;; Nor would a party 
be precluded from later changing its conten
tions upon a proper showing of underlyinf? 
data. 

This proposal requires no rule change.2o 
It is a procedure that judges should imple
ment under present law and its feasibility is 
aptly demonstrated by such potentially pro
tracted cases as United States v. Amax, Inc .. 
where the major factual issues were promptly 
settled by stipulation before triaP• 

Increased use of judicial notice 
The concept of judicial notice permits the 

trial judge to place uncontroverted facts into 
the record on a nonadversary basis.2 " By tak
ing such action the trial judge can identify 
and resolve some factual questions and may 
provide an instructive foundation of facts 
about the pertinent industry and mnrk£:t 
structure. Expanded pretrial use of judici'll 
notice can help overcome the hesitancy of 
counsel to stipulate the facts that are not 
substantially dis.puted. The use of judicial 
notice to identify those factual issues over 
which there is no substantial disagreement 
woud lessen the ability of litigants to obscure 
the questions really at issue. and thereby 
expedite the pretrial stage of litigation. 

The Supreme Court has made significant 
use of this doctrine in antitrust cases in 
analyzing the economic and structural back
ground of various industries, by taking judi
cial notice of reports by government agencif.ls. 
as well as economic treatises and professional 
articles.2n Such use of judicial notice has been 
quite important to the ultimate determina
tion of a number of antitrust cases. but cur
rent judicial attitudes towards this type of 
notice are somewhat ambiguous and in need 
of clarification. 

Rule 201 of the Federal Rules of Evidence 
is the sole evidence rule pertaining to judi
cial notice.30 Generally, "two categories of 
facts clearly fall within the parameters of 

judicial notice , these being facts generally 
known with certainty by all reasonably intel
ligent people in the community and facts 
capable of accurate and ready determination 
by resort to sources of indisputable accu
racy." 31 A second school of thought would 
also allow notice of facts that are unlikely 
to be challenged and are highly reliable, 
though less than certain.32 Although the lan
guage of Rule 201 leans toward the former, 
more conservative school, creative use of 
judicial notice nonetheless need not be 
precluded. 

Operating within present standards for 
judicial notice, the judge should , after noti
fication of the parties, take appropriate 
notice where there is but one acceptable fact 
resolution. Thus employed, the doctrine be
comes a tool of judicial management that, 
along with other techniques discussed else
where in this Report, should facilitate the 
quick and intelligent resolution of factual 
nondisputes. If, in the future, it becomes 
clear that Rule 201 is insufficiently flexible 
for this purpose, then we would recommend 
an amendment to liberalize that rule. 

Summary adjudication 
Partial or full summary judgment pursu

ant to Rule 56 of the. Federal Rules of Civil 
Procedure can also help expedite certain 
cases through the early determination of 
appropriate legal questions. The ~xpress 

function of summary judgment is to discern 
whether a "genuine issue as to [a] m9.tei'ial 
fact" exists, thus removing irrelevant or fac
tually deficient claims and defenses .33 While 
there is considerable support for greater use 
of both summary judgment and partial sum
mary adjudication in complex cases there 
are fairness problems in overuse of these 
procedures and many judges are extremely 
reluctant to employ such devices at all, par
ticularly in antitrust cases.a4 

We recommend summary procedures as a 
valuable, workable element in the pretrial of 
much complex antitrust litigation. They can 
help define t.he issues, reduce the scope of 
discovery, shorten the length of trial , and 
increase the prospect of settlement. We cau
tion, however, that summary disposition 
must be employed judiciously, and not as a 
means for bypassing trial or as an excuse for 
staying other pretrial activity. 3~ 

By specifying the facts and issues not in 
substantial controversy, partial summary ad
judication may be very similar to an order 
entered pursuant to Rule 16 following a pre
trial conference .~' 1 Materials prepared for the 
summary judgment motion can be used as 
an aid to trial planning, or as the basis for 
evidentiary presentation at trial. For exam
ple, in United States v. Bethlehem Steel 
Corp. 37 and Seligson v. New York Produce Ex
change,=;• the parties condensed the record to 
prepare summary judgment exhibits, while 
intending to use the exhibits as a major part 
of the trial evidence if summary judgment 
were not allowed.=» 

Also, antitrust litigants should give care
ful consideration to moving for full or partial 
summary judgment as a means of focusing 
pretrial and trial. Rule 56 of the Federal 
Rules of Civil Procedure and the accompany
ing Advisory Committee notes indicate a uni
form summary judgment standard for all 
cases and no special category for antitrust or 
other complex actions . Some courts, however, 
have been much more reluctant to grant 
summary judgment in antitrust cases . This 
result , in our opinion, stems from overly re
strictive interpretation of certain Supreme 
Court cases . In PolZer v. Columbia Broadcast
ing System,''' the Supreme Court stated : 

We believe that summary proce
dures should be used sparingly in complex 
antitrust litigation where motive and intent 
play leading roles, the proof is largely in the 
hands of the alleged conspirators, and hos
tile witnesses thicken the plot . . . . Trial by 



2164 CONGRESSIONAL RECORD- SENATE February 8, 1979 

affidavit is no substitute for trial by 
jury ... . 41 

This language may have served at the 
time to correct overly eager use of summary 
judgment in some antitrust cases, and the 
Commission is not recommending a return 
to pre-Poller practice.•~ Some cases since 
PolZer , however , appear to have gone to the 
opposite extreme. 

Under Poller and other Supreme Court de
cisions, failure by the movant to disprove 
conclusively a disputed material fact or fac
tual inference requires denial of a motion 
for summary judgment.•3 This formulation 
has led to overly strict application in some 
instances. Some appellat e courts have stated, 
for example, that summary judgment should 
not be granted if there is the "slightest 
doubt" as to any material fact.• ·1 This is an 
unwarranted gloss on the "genuine issue" 
requirement. Opinions relying on the slight
est doubt standard have been declining, how
ever, and some circuits, including the Sec
ond Circuit, have explicitly rejected the more 
restrictive language found in older cases .4:; 

The Poller decision, when properly applied, 
should discourage the use of summary ad
judication only where such action encom
passes subjective evidence such as motive, 
intent , credibility, and the like .46 In assess
ing the contribution of summary judgment 
to the expedition of complex antitrust cases, 
the Commission does not wish to invite the 
sort of abuses of summary judgment that the 
PolZer decision effectively condemned. On the 
other hand, the appellate courts should more 
realistically evaluate the availability and 
proper application of summary judgment. 

Since we view the present language of Rule 
56 as compatible with more effective use of 
summary adjudication, we do not recommend 
a change in the Rule . If, however, future 
decisions do not enhance the availability of 
summary judgment, an amendment to the 
Rule may be needed.'' 

Interlocutory appeal 
Readier recourse to interlocutory appeal of 

controlling legal questions could be very 
helpful in the earlier determination of cer
tain complex antitrust cases. Resolution of 
novel legal theories should not await an en
tire pretrial and trial period only to have the 
earlier effort declared in vain. When there is 
"a controlling question of law as to which 
there is substantial ground for difference of 
opinion and .. . an immediate appeal from 
the order may materially advance the ulti
mate termination of the litigation," Section 
1292(b) of title 28 , United States Code , al
lows, early appeals, in the discretion of the 
trial judge. A "controlling" question need 
not itself be a "dispositive one ," so long as 
its resolution will indeed "materially ad
vance" the end of the case.48 Section 1292(b) 
must be employed with discretion, but it 
should be used more readily by district and 
appeals courts handling complex antitrust 
litigation. 

There is considerable scholarly comment 
that Section 1292 (b) has been underutilized.'0 

We agree, and urge litigants in private anti
trust suits to seek interlocutory appeals of 
truly key legal issues that are likely to lead 
to a significantly faster resolution of the 
action .50 The statute, appropriately in our 
judgment, provides that no stay of proceed
ings shall occur unless specifically so ordered . 
This provision is important, because use of 
interlocutory appeal can be counterproduc
tive if discovery and other activity are allow
ed simply to languish pending resolution of 
one issue , even a main issue . We therefore 
recommend against any "stays" of pretrial 
durin g interlocut ory appeals except in ex
traordinary situations. An effort to resolve at 
an early point a controlling question of 
law should not be made at the expense of 
all other aspects of pretrial preparation."! 
Use of Section 1292 (b) in tandem with vig-

orous pretrial work should promote econ
omy without fostering delay. 

Proposed amended rule 16 
(Italics indicates an addition; brackets de

note deleted material.) 
In any action, the court may, in its dis

cretion, or upon the request of any party, 
direct the attorneys for the parties to appear 
before it for a conference or conferences to 
consider 

( 1) The simplification of the issues; 
(2) The necessity of desirability of amend

ments to the pleadings; 
(3) The possibility of obtaining admis

sions of fact and of documents which wlll 
avoid unnecessary proof; 

( 4) The limitation of the number of ex
pert witnesses; 

(5) The advisability of a preliminary ref
erence of issues to a master for findings to be 
used as evidence when the trial is to be by 
jury; 

(6) The filing of non binding statements 
and counter-statements of facts and theories 
of claims or defenses, which shall be used to 
narrow issues, guide discovery and prevent 
surprise, but shall not be admissible at trial; 

(7) The imposition of the sanctions stated 
in Rule 37 (b) ( 2) against any party for fail
ure to follow orders entered pursuant to 
Rule 16; 

(8) The submi ssion of a plan and sched
ule of discovery; 

(9) The setting of pretrial time limits , 
cutoff dates, and a trial date; 

( 10) [ (6)) Such other matters as may aid 
in the disposition of the action. 

The court shall make an order which re
cites the action taken at the conference, the 
amendments allowed to the pleadings, the 
time limits and cutoff dates set, and the 
agreements made by the parties as to any of 
the matters considered, and which defines 
the legal and factual issues and limits the 
issues for trial to those not disposed of by 
admissions or agreements of counsel; and 
such order when entere::l controls the subse
quent course of the action , unless modified 
at the trial to prevent manifest injustice. The 
court in its discretion may establish by rule 
a pretrial calendar on which actions may be 
placed for reconsideration as above provided 
and may either confine the calendar to jury 
actions or to non-jury actions or extend it 
to all actions. 
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Section of Antitrust Law, American Bar 
Ass'n, Monograph No. 3, Expediting Pre
trials and Trials of Antitrust Cases 100--40 
(1978); Section of Antitrust Law, American 
Bar Ass'n, Panel on Improvement in Pre
trial and Trial Procedures in Civil Anti-

r:.· 
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trust Cases 22-27 (Nov. 18- 19, 1977) (tran
script of Chicago Conference); Bromley, 
Judicial Control of Antitrust Cases, 23 F .R.D . 
417, 421 ( 1958) ; Louis , supra note 33; Judi
cial Conference Study Group on Procedure 
in Protracted Litigation, supra note 5, at 
389 n.43 ; Withrow & Larm, supra note 6, at 
30- 36. 

As to judicial utilization of summary judg
ment, see, e.g., Section of Antitrust Law, 
American Bar Ass'n, Panel on Improvement 
in Pretrial and Trial Procedures in Civil 
Antitrust Cases 28 (Nov. 18-19, 1977) (tran
scri,pt of Chicago conference). But see Hays, 
The Use of Summary Judgment, 28 F .R.D. 
126 ( 1962); Withrow & Larm, supra note 6, 
at 31- 32 & n .166 (collecting cases). 

35 Submission of Fulbright & Jaworski, 
Houston, Texas, to the Antitrust Commis
sion (Aug. 7, 1978) (Stays of Discovery in 
Antitrust Litigation); 2 P . Areeda & D. 
Turner, supra note 34, § 317, at 73. 

::o Clark v. Kraftco Corp., 447 F .2d 933, 936 
(2d Cir. 1971) ; Christianson v. Gaines, 174 
F .2d 534, 536 (D.C. Cir. 1949); Leonard v . 
Socony-Vacuum Oil Co., 130 F .2d 535, 536 
(7th Cir. 1942); Notes of Advisory Committee 
on 1948 Amendment to Fed. R. Civ. P. 56. 

3
' 168 F . Supp. 576 (S.D.N.Y. 1958); 157 F. 

Supp. 877 (S.D.N.Y. 1958). 
3

" 378 F. Supp. 1076 (S.D.N.Y. 1974). 
3D See Bromley, supra note 34; McDowell, 

supra note 15; Reycraft, Practical Problems 
Presented in the Trials of Recent Merger 
Cases, 4 Antitrust Bull. 635 (1959). 

j (o 368 U.S . 464 (1962} , 
n !d . at 473. 
•~ Antitrust Commission Hearings 41-43 

(Nov. 30, 1978, morning session) (statement 
of Commissioner Blecher); 10 c. Wright & 
A. Miller, supra note 34, § § 2712 , at 378, 2732, 
at 609- 10; Lemley, Summary Judgment Pro
cedure Under Rule 56 of the Federal Rules 
of Civil Procedure-Its Use and Abuse, 11 
Ark. L. Rev. 138 (1957). 

"' Adickes v. S.H. Kress & Co., 398 U.S. 144 
( 1970) ; Norfolk Monument Co. v. Woodlawn 
Memorial Gardens , Inc., 394 U.S . 700 (1969) . 
But see First Nat 'l Bank v . Cities Serv. Co., 
391 U.S. 253 ( 1968) (suggesting that the 
motion be decided on the most probable in
ference rather than requiring the absence of 
any dispute) . 

H Cases decided under the s.lightest doubt 
s t andard include: Devex Corp. v. Houdaille 
Indus., Inc., 382 F.2d 17, 21 (7th Cir. 1967) ; 
Armco Steel Corp. v. Realty Inv. Co. , 273 
F .2d 483, 484 (8th Cir. 1960) ; Cox. v. Ameri
can Fidelity & Cas. Co., 249 F .2d 616, 618 
(9th Cir . 1957) ; Doehler Metal Furniture Co . 
v. United States, 149 F .2d 130, 135 (2d Cir. 
1945). 

"' 10 C. Wright & A. Miller, supra note 34 , 
§ 2725, at 510. As noted, the Second Circuit 
has explicitly rejected the slightest doubt 
standard found hi some of their earlier cases. 
Beal v. Lindsay, 468 F .2d 287, 291 (2d Cir. 
1972); Dressler v. MV Sandpiper, 331 F.2d 
130, 132- 34 (2d Cir. 1964) . 

The significant role that summary adjudi
cation can serve in antitrust litigation is 
illustrated by cases where it played a leading 
ro~e . Illinois Brick Co. v . Illinois, 431 U.S. 
720 ( 1977) (The Supreme Court affirmed the 
district court's grant of partial summa,ry 
" judgment" against all plaintiffs that were 
indirect purchasers); Citizen Publishing Co. 
v. United States, 394, U.S. 131 (1969) (where 
record establishes a per se violation of the 
antitrust laws summary judgment is prop
er); White Motor Co. v. United States, 372 
U.S. 253 (1963) (grant of summary judgmen<; 
upheld on the government's price-fixing 
charges, but vertical restraint issue to be 
tried); International Salt Co. v. United 
States, 332 U.S. 392 (1947) (government 
granted summary judgment enjoining de
fendant from enforcing lease provisions on its 
patented machines); Associated Press v. 
United States, 326 U.S. 1 (1945) (documen-

tary evidence established violation as a mat
ter of law); United States v. Beatrice Foods 
Co., 344 F. Supp. 104 (D. Minn. 1972), afJ' d , 
493 F.2d 1259 (8th Cir. 1974), cert . denied , 
420 U.S . 961 (1975); Withrow & Larm, supra 
note 6, at 31 n. 166 (collecting cases). 

''' First Nat 'l Bank v. Cities Serv., Co., 391 
U.S. 253, 285 ( 1968); White Motor Co. v. 
United States, 372 U.S. 253, 259 (1963); 2 P. 
Areeda & D. Turner, supra note 34, § 2732 at 
609-17; 6 Moore's Federal Practice U U 56.15 
( 1.00] , 56 .16 (2d ed. 1976) . 

40 Dressler v. MV Sandpiper, 331 F.2d 130, 
132-134 (2d Cir. 1964); Notes of Advisory 
Committee on 1963 Amendment to Fed. R. 
Civ. P. 56. 

•s 7B Moore's Federal Practice § 1292 (2d 
ed. 1978). 

•·· I d . at 435 . 
roO Section 1292 (b) does not apply to gov

ernment equity suits under the antitrust 
laws. The amended Expediting Act, 15 U .S .C. 
~ 29(a) (1976) , precludes use of § 1292(b) 
appeals in such suits. United States v. Inter
national Business Machs . Corp ., 406 F . Supp. 
184 (S.D.N.Y. 1975) (denying request for 
§ 1292 (b) certification due to the strictures 
of the amended Expediting Act). 

r.1 Gerhart Report, supra note 1, at 57-62. 
Interestingly enough, a Senate Report men
tioned that the new provision might be ap
plied to statute of limitations defenses in 
antitrust cases. See S. Rep. No. 2434, 85th 
Cong. 2d Se.,s . 2-3 ( 1958) , reprinted in [ 1958] 
U.S. Code Cong. & Ad. News 5255, 5256. The 
House Report described avoidance of a long 
trial by resolution of claimant's basic right 
of action as an appropriate use of the new 
section . See H.R. Rep. No. 1667, 85th Cong., 
2d Sess . 1 ( 1958). 

Chapter five: Sanctions and disincentives 
tor dilatory behav ior 

The use of sanctions against dilatory be
havior will sometimes be necessary to make 
judicial management techniques work 
effectively. Sanctions also have important 
det errence and punishment functions. When 
used properly, they can be an important and 
integral part of the process of expediting 
complex cases, as can professional ethics 
standards. Moreover, the creation of financial 
disincentives to delay would help deter 
recalcitrance. 

Recommends. tions 
1. Appropriate sanctions s.hould be used 

systematically to ensure that other litiga
tion management t.echniques, including time 
limits, are effective. Lawyers and judges 
should increase their awareness and use of 
the sanctions available to help eliminate 
dilatory behavior. 

2. Certain sanctions should be strength
ened. Rule 7 (b ) (2) of the Federal Rules of 
Qivil Procedure and 28 U.S .C. § 1927 should 
be amended to incorporate a more realistic 
"state of mind" requirement, and Section 
1927 should be amended to allow recovery 
of a fuller range of expenses, including at
torneys ' fees . Rule 37 of the Federal Rules 
of Civil Procedure should be changed to au
thorize sanctions for discovery delays caused 
by excessive and uncooperative conduct, to 
allow imposition of sanctions without a prior 
motion by a party, and to highlight the 
availability of costs under 28 U.S.C. § 1927. 

3. Lawyers and judges involved in complex 
litigation should be more sensitive to actual 
or potential violations of professional ethics 
through dilatory or abusive litigation tactics 
and should be prepared to invoke disciplin
a:-y procedures for such violations . The ethi
cal status of some apparently common prac
tices needs to be clarified ; law schools and 
professional associations can begin to do so. 
As a first step, the American Bar Associa
tion's Disciplinary Rule 7-102, and corre
sponding state disciplinary rules, should be 
amended to emphasize the obligation to 
litigate expeditiously. 

4. Sections 4, 4A and 4C of the Clayton Act 
( 15 U.S .C. § § 15, 15a, and 15c) should be 
amended to mandate an award of interest 
on the amount of the plaintiff's actual dam
ages, from the date the complaint is served 
unless the court finds that circumstances 
make an award of prejudgment interest un
just. The rate of interest to be paid should 
be the prevailing commercial rate at the 
time judgment is entered. 

The Need for Control over Dilatory and 
Abusive Litigation Behavior 

Dilatory and abusive conduct occurs far 
too frequently in complex litigation.1 

Lawyers, particularly in "high-stakes" anti
trust litigation, too often file meritless 
claims, defenses, or counterclaims, make ex
cessive or abusive discovery demands, un
reasonably resist legitimate discovery re
quests, provide unresponsive "stonewalling" 
answers, and unreasonably produce masses 
of insignificant, nonresponsive information. 
Other dilatory behavior may take the form 
of unjustified refusals to stipulate or admit 
facts , unwarranted motion practice, mis
handling of documents, bad faith claims of 
privilege or confidentiality, and disruption of 
depositions. 

Such conduct postpones or frustrates fair 
adjudication of legitimate claims and de
fenses . It unnecessarily increases litigants' 
costs and wastes scarce judicial resources. 
Litigation harassment and delay coerce par
ties into settlement simply to avoid un
necessary expense and frustration , make it 
difficult for the less wealthy to protect their 
interests through the courts, and thus lead 
to public cynicism concerning the judicial 
system. 

Lawyers should fully recognize that dila
tory and abusive conduct is not legitimate 
and will not be tolerated. We believe that 
lawyers should take more seriously their 
respons.ibility to the system of justice, not 
just to their clients. 
The Role of Sanctions in Controlling Un

reasonable Litigation Behavior 
To be effective, management of complex 

litigation will sometimes require that mean
ingful sanctions be threatened or imposed. 
For example , time limits on discovery may 
be effective only if appropriate sanctions are 
available to penalize tardy or inadequate 
discovery responses. Although time limits 
contain their own penalty for procrastina
tion, the use of cutoff dates may allow one 
party to oppress an adversary. Sanctions 
should therefore be used to prevent a party 
resisting discovery from providing too little 
information too late, and to prevent the op
posite tactic of responding to a discovery 
request with a flood of nonresponsive , un
important documents.~ 

As judges tighten and refine their con
trol of the timing, volume and content of 
pretrial activity in complex cases, it may be
come easier for them to recognize and pun
ish uncooperative behavior .:• Also, more pre
cise judicial controls will , in all likelihood, 
encourage cooperative conduct and decrease 
the need for sanctions. Thus, while better 
judicial management requires more readi
ness· to use appropriate sanctions, it should 
also make the imposition of sanctions 
easier and may induce at least some liti
gants to avoid behavior that would make 
sanctions necessary. · 

Dilatory behavior has often gone un
checked because lawyers have been reluctant 
to request, and judges hesitant to impose, 
sanctions:• Both judges and lawyers should 
become more aware of the sanctions avail
able and more willing to turn to them in 
appropriate circumstances. In particular, 
greater attention should be paid to the 
various sanctions presently available under 
Rules 7(b) (2), 36, 37, 41(b), and 56 of the 

Footnotes at end of chapter. 



February 8, 1979 CONGRESSIONAL RECORD- SENATE 2167 
Federal Rules of Civil Procedure, 28 U.S.C. 
§ 1927, the court's contempt power, provi
sions enforcing bar disciplinary rules, and 
local court rules . We encourage the courts 
to take dilatory conduct into account, under 
existing statutory and inherent authority, 
in calculating awards of postjudgment at
torneys' fees." 

District court judges should more vigor
ously and frequently apply existing sanc
tions, including awards of costs, where war
ranted. To avoid undue delay during the 
litigation, argument and decision concern
ing sanctions sought during pretrial or trial 
can be made at the end of the case .o Appel
late courts should be less hesitant than they 
often have been in the past to support the 
imposition of strong sanctions.7 Many con
cerns and perceptions contributing to judi
cial reluctance to impose sanctions lack any 
real weight when analyzed carefully.s 

Where necessary, judges should take the 
initiative in considering the imposition of 
sanctions. Lawyers have often been reluctant 
to seek sanctions against fellow attorneys or 
have delayed seeking sanctions because of 
the cumbersome, multistep procedure re
quired. In such instances, courts should 
not tolerate the cost to the judicial system 
from dilatory conduct that is not promptly 
remedied. . 

The reluctance of counsel to seek sanc
tions should decline if courts become more 
willing to impose them. At the same time 
greater willingness by counsel to seek sane~ 
tions is necessary to break the existing 
circular pattern whereby infrequent judicial 
imposition of sanctions, caused partially by 
the infrequency of sanction requests, dis
courages efforts to seek justifiable sanctions. 
Counsel should, of course, first try to re
solve differences through consultation and 
cooperation, but, where such efforts are not 
successful, appropriate sanctions should be 
sought.0 In addition, the amendments to 
Rule 37 of the Federal Rules of Civil Proce
dure endorsed below should reduce the 
hesitancy of both judges and lawyers by 
allowing greater imposition of sanctions 
without prior violation of a compelllng order. 

Furthermore, reluctance to punish a client 
for the wrongful acts of its counsel should 
not deter a judge from imposing sanctions. 
If the imposition of sanctions solely on a 
lawyer, with provision for nonreimburse
ment by the client, is insufficient or un
enforceable in a given context, it is prefer
able to impose the costs resulting from dila
tory conduct on the party employing the 
attorneys responsible, rather than on the 
party against whom such tactics were used . 
Jn appropriate cases of particularly egregious 
conduct, courts should resort to the sanc
tions of dismissal or default judgment. 

As recently recognized by the Supreme 
Court,1 0 the impo&ition of sanctions is im
portant to the deterrence of dilatory con
duct. Indeed, in terms of improving the 
efficacy of our system of justice, it is as 
important to deter dilatory conduct as it is 
to redress soecific inJury and punish par
ticular wrongful conduct. 

Increased judicial willingness to impose 
sanctions need not generate significant ad
verse effects. Fears that increased willing
ness to impose sanctions will flood the courts 
with routine requests for sanctions are over
blown. Parties requestin~ sanctions would 
still have the burden of showing misconduct 
and might themselves be penalized for 
frivolous or unfounded motions. When a 
judge actively manages a case and has fre
quent meetings to check litigation progress, 
sanctions can be imposed quickly and ef
ficiently .11 Furthermore. the increased but 
careful use of sanctions should have no 
"chilling" effect on the assertion of legitimate 
rights and novel positions. Neither existing 

Footnotes at end of chapter. 

rules nor ones proposed herein allow for 
loose or arbitrary imposition of punishment. 

Several amendments to the Federal Rules 
of Civil Procedure would provide more ade
quate authority for imposing sanctions. 
First, Rule 7(b) (2) should be amended, or 
a new rule adopted, to highlight the avail
ability of sanctions for unwarranted motions 
(and other court papers besides pleadings) 
and to incorporate a more appropriate state 
of mind requirement for their imposition. 
Currently, Rule 7(b) (2) incorporates the 
intent requirement of Rule 11, which pro
vides that the signature of an attorney on 
a pleading : 

"• " • constitutes a certificate by him 
that he has read the pleading; that to the 
best of his knowledge, information and be
lief there is good ground to support it; and 
that it is not interposed for delay. If a 
pleading is not signed or is signed with in
tent to defeat the purpose of this rule, it 
may be stricken as sham and false and the 
action may proceed as though the pleading 
had not been served. For a wilful violation 
of this rule an attorney may be subjected 
to appropriate disciplinary action. • • *" 

Such an "intent" standard has been inter
preted to allow the imposition of sanctions 
only when a motion or other filing has been 
made solely for the purpose of delay. Such 
an interpretation is unnecessarily restrictive 
and provides inadequate authority for effec
tively dealing with dilatory practices. Ac
cordingly, the rule should be amended to 
make it clear that imposition of appropriate 
disciplinary sanctions is authorized when
ever a motion or other filing is "submitted 
primarily for delay." 1~ 

Second, 28 U.S.C., § 1927, which provides 
tor the imposition of costs against an attor
ney who "so multiplies the proceedings in 
any case as to increase costs unreasonably 
and vexatiously," should be modified to in
corporate a similar, more adequate intent re
quirement. In addition, this statute should 

. be amended to allow not only the taxing of 
the narrow range of "costs" now provided, 
but al&o all expenses and attorneys' fees in
curred because of the dilatory behavior.1': 

Third, the chief authority for discovery 
sanctions, Rule 37 of the Federal Rules of 
Civil Procedure, should be amended along 
the lines suggested by the Advisory Commit
tee on Civil Rules. We have not considered 
that part of the Committee's proposal that 
would require that discovery abuses by gov
ernment attorneys be reported to the Attor
ney General.1 1 However, we do support the 
balance of the Committee's proposed amend
ment, which would highlight the alternative 
availability of 28 U.S .C., § 1927; explicitly 
extend Rule 37 's own coverage to excessive 
or abusive discovery demands, as well as fail
ures to make discovery; and give the court 
broad general authority to impose sanctions 
for discovery abuse without the need for any 
prior motion by a partyY 

Finally, since local rules can be a valuable 
supplement to other sanctions provisions, 
rules providing firm sanctions should be 
seriously considered by federal district courts. 
The Desirability of Enhanced Awareness of 

Professional Ethics Issues in Litigation 
Practice 
Professional ethics are a potentially impor

tant, yet seldom emphasized, dimension of 
the problems raised by complex litigation. 
To consider these issues, the Commission 
established a Special Advisory Panel on 
Ethical Issues in Complex Antitrust Litiga
tion to study that dimension.16 Based on our 
record and the independent analysis of the 
Panel, we urge courts and counsel to become 
more sensitive to ethical obligations in com
plex civil litigation. 

Some types of litigation behavior, such as 
deliberate destruction or concealment of evi
dence, are, of course, clear violations of ethics 

and of law, and should be dealt with accord
inglyY Ethical questions raised by many 
other undesirable litigation practices that are 
believed to be widely employed are not so 
easily answered under existing rules and 
guidelines.1s 

The American Bar Association's Code of 
Professional Responsibility gives only general 
guidance. The Code exhorts lawyers to repre
sent their client's particular interest "zeal
ously," while also emphasizing that this 
should be done within the law 10 and without 
use of "offensive tactics." 20 A lawyer is not 
allowed to "assert a position, delay a 
trial, or take other action on behalf of his 
client when be knows or when it is obvious 
that such action would serve merely to harass 
or maliciously injure another." n 

The Code of Trial Conduct for members 
of the American College of Trial Lawyers 
urges a "specific responsibility" on trial coun
sel to seek "prompt, efficient , ethical, fair and 
just disposition of litigation." 2~ It imposes 
affirmative obligations to "avoid unnecessary 
delays," to eschew use of "dilatory tactics," 
and (in civil cases) to "stipulate in advance 
with opposing counsel to all noncontroverted 
facts .. . . " 23 

These and similar rules, while well-inten
tioned, are uncomfortably general. We urge 
the American Bar Association and other pro
fessional organizations to study ethical issues 
arising from complex litigation and attempt 
a more particularized definition of practices 
that are unethical. Such guidance is needed, 
not only to allow punishment for misbe
havior , but to give well-meaning practitioners 
a better opportunity to fulfill their obliga
tions to both client and court. 

We endorse , therefore , the recommendation 
of our Special Advisory Panel on Ethical Is
sues calling for a change in the American 
Bar Association's Disciplinary Rule 7-102. 
The ABA rule, and corresponding state dis
ciplinary rules , should be amended to increase 
the emphasis on, and make more specific, the 
affirmative obligation of an attorney to re
frain from dilatory conduct .~4 Such an amend
ment would at least foster greater sensitivity 
to the ethical imperative of expediting cases. 
The amendment could be an addition to the 
rule providing: 

"(c) In representation of a client in civil 
cases, a lawyer shall make every effort con
sistent with the legitimate interests of his 
client to expedite litigation, to refrain from 
dilatory tactics and to avoid unnecessary 
delays. For this purpose any financial or 
other comparable benefit that may result 
to a client from lack of speedy resolution 
of the litigation shall not be considered a 
legitimate interest of the client ."~:; 

We also urge the judge in a complex case 
informally to impart to the attorneys, at 
the outset , the standards of conduct that he 
or she expects to be followed in the litiga
tion. Thereafter, the judge should monitor 
litigation activity to see that the prescribed 
standards are followed, and should be ready 
to bold counsel to them. 

Increased awareness by courts and coun
sel of the ethical obligations involved in 
the handling of complex antitrust cases will 
not solve all problems. Ethical rules are 
seldom clear-cut and are not designed to 
prevent vigorous advancement of a client's 
legal positions . Increased ethical sensitivity, 
however , coupled With other techniques of 
case management , can begin to reduce the 
dilatory and obfuscatory practices now ap
parently flourishing."" 
A Proposed Financial Disincentive to Liti

gation Delay 
Dilatory behavior can also be countered 

by incentives to expedite litigation. One 
incentive would be the award of prejudgment 
interest. Other powerful incentives, pre
liminary injunctions or "hold-separate" or
ders to preserve the status quo, will be dis
cussed in Chapter Seven, infra . 
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Parties, particularly defendants , often have 

little or no incentive to expedite litigation; 
some ·have economic incentives to delay. De
fendants, especially those with fairly clear 
liability exposure, can garner considerable 
fi.nancial benefit by protracting litigation 
smce such delay increases the period during 
which any eventual monetary award to the 
plaintiff can be retained for profitable use. 
A majority of the Commission believes that 
awarding interest on damages from the date 
of service of a complaint, rather than from 
the actual date of judgment, would provide 
an incentive to expedite case ,"~ or at least 
remove a possible disincentive to expedi
tion .c• While this device will necessarily 
operate as an incentive to defendants, we 
reiterate our belief that plaintiffs can also 
be responsible for litigation delay. Accord
ingly, we urge courts to consider plaintiffs' 
litigation conduct carefully in awarding 
postjudgment attorneys' fees . Where war
ranted, fee awards should be reduced. 

Existing statutes and case law do not pro
vide clear authority for awarding prejudg
ment interest in antitrust cases. Sections 4, 
4A and 4C of the Clayton Act, providing for 
damage suits by private plaintiffs, the fed
eral government, and states suing as parens 
patriae. are silent on the subject of inter
est.c" The general federal interest statute 
allows interest on a money judgment in a 
civil case from the date of entry of the judg
ment, calculated at the rate allowed by state 
law. 'K' This statute does not preclude the 
award of prejudgment interest, but leaves 
such interest to be governed by the law con
cerning the compensation awarded to make 
an injured party whole .a1 

Prejudgment interest has not been allowed 
in treble damage actions because the multi
ple damage sums are not compensatory in 
nature.~2 Treble damage8 have, in fact, been 
viewed as more than adequately compensat
ing a plaintiff for its losses.3a While a treble 
damage award may handsomely compensate 
a plaintiff for actual losses, it often offers no 
particular incentive for a defendant to seek 
final resolution of the issue. In government 
cases seeking single damages under Clayton 
Act Section 4A,34 prejudgment interest may 
be. a~ailable on the basis of general legal 
prmciples, but its imposition is discretionary 
rather than automatic.a:. 

In addition to providing a disincentive to 
delay, a statutory provision for awarding 
prejudgment interest has the advantage of 
being essentially self-executing. Interest 
would be awarded automatically unless the 
court determined that circumstances would 
make su~h an award unjust. For example, if 
a plaintiff engaged in dilatory tactics or 
purposeful delay, the court might disallow 
prejudgment interest. Such a decision would 
be discretionary with the court and should 
not . itself provoke extensive briefing or 
hearmgs. 

Finally, prejudgment interest should be 
based on a plaintiff's actual damages not 
treble damages . Although it can be argued 
that awarding prejudgment interest on the 
full amount of the judgment would provide 
an even greater financial disincentive to de
lay by the defendant, the magnitude of such 
an award would raise serious questions con
cerning its fairness and workability. Also, 
courts might be more inclined to find the 
award of interest on treble damages to be 
~njust, and thus defeat the purpose of pre
Judgment interest. 

Commissioners Blecher, Fox, Izard, Mc
Clory, Nicholson, Spivack, Wiggins and 
Hatch believe that automatic awards of pre
judgment interest against defendants who 
lose antitrust cases are no more justifiable 
t han automatic awards of attorneys' fees to 
def endants who win antitrust cases. com
missioner Seiberling believes that judges 
should have the discretionary authority to 
award prejudgment interest only upon a 

finding of a defendant's acting with a pri
mary purpose being delay. 
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sion 1 (Oct. 3, 1978) (Sanctions: A Judicial 
Perspective; paper to be published in the 
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District o.f New York in The Ethics of Dila
tory Matton Practice: Time jar Change, 44 
Fordham L. Rev. 1069, 1079 ( 1976). The sec
ond prong of the Edelstein suggestion would 
allow imposition of sanctions for filings 
where the attorney "knows or should know 
that substantial delay will result and that 
the motion if granted will secure very in
substantial relief ." A witness before the Com
mission, Mr. Denis Mcinerney, suggested a 
revision of this test. See Submission of Denis 
Mcinerney, member, Task Force Panel on 
?omplex Litigation, Antitrust Section, Amer
Ican Bar Ass'n , to the Antitrust Commis
sion 6 (Sept. 13, 1979) (responses to follow
up questions) . While a minority of the Com-

mission was in favor of adopting some such 
second test, the majority felt that it would 
necessarily be too subjective and difficult 
in application. 

"' Section 1927 should be amended as fol
lows (existing language deleted is in brack
ets, new language is underscored) : 

"Any attorney or other persons admitted to 
conduct cases in any court of the United 
~tates or any Territory thereof who engages 
m conduct unreasonably and primarily for 
the purpose oj delaying or increasing the 
cost oj the litigation [so multiplies the pro
ceedings in any case as to increase costs 
unreasonably and vexatiously] may be re
quired by the court to satisfy personally 
[such] the excess costs, expenses and attor
neys' fees reasonably incurred because oj 
such conduct." 

11 See Letter from John H . Shenefield 
Chairman of the Antitrust Commission t~ 
Hon. Walter R. Mansfield, Chairman, Ad~i~
ory Committee on Civil Rules, Judicial Con
ference of the United States (Nov. 27, 1978). 
Attorney General Bell has argued that a more 
direct approach would be enactment of pro
posed legislation repealing Rule 37(f), which 
would result in the availability of Rule 37 
expense and fee award sanctions against the 
government. Letter from Griffin B. Bell, At
torney General, to Roszel c. Thomsen, Chair
man, Committee on Rules of Practice and 
Procedure of the Judicial Conference of the 
United States (June 27, 1978); s. 3331, 95th 
Co,~g., 2d Sess ... 124 Cong. Rec. Sl1500 (1978) . 

· See Committee on Rules of Practice and 
Procedure, Judicial Conference of the United 
States. Preliminary Draft of Proposed 
Amendments to the Federal Rules of Civil 
Procedure (Mar. 1978) . A sanction of ex
penses, including attorneys ' fees , is already 
avail~ble under Rule 37 for excessive or 
a?usive discovery, but its workings are a 
bit cumbersome. A party faced with an un
reasonable discovery request who seeks a 
protective order under Fed. R . Civ P . 26(c) 
can ?e reimbursed the expenses incurred in 
obtaming such an order. Alternatively a 
similarly situated party who simply fail; to 
respond can be reimbursed under Fed R 
?iv. P . 37(a) (4) for the expenses incu~red 
m successfully defending against a motion 
to compel. Nevertheless, the amendment to 
Rule 37 proposed by the Advisory Commit
tee would better highlight the availability 
of ~anctions for abusive discovery demands, 
While allowing their imposition by the court 
without. the prior initiative of a party, in 
appropriate cases. Such authority to combat 
excessive or abusive requests might be used 
m?st effectively in conjunction with a pre
trial conference establishing the permissible 
bounds of discovery, since such conferences 
would facilitate determinations of excess or 
abuse . 

'" See Repo.rt of the Special Advisory 
~anel on EthiC.al Issues in Complex Litiga
t~on to the NatiOnal Commission for the Re
view of Antitrust Laws and Procedures (Dec. 
4, 1978) [hereinafter cited as Ethics Panel 
Report] . The report contains some 10 well
reasoned recommendations. That we do not 
~pecifically restate all of them here should 
m no way be taken as a disagreement with 
any of them. 

Senator Hatch would "go further than the 
:najority .. . . and recommend stronger dis
Incentives directed at spurious suits by 
plaintiffs." 

11 See Ethics Panel Report, supra note 16, 
at 1~-18 . See also 18 U.S.C. ~§ 401-402 
(crimmal contempt), 1505, 1509- 10 (ob
struction of justice) , 2071 (destruction of 
court records) (1976). 

's See Ethics Panel Report, supra note 16. 
at 18- 19 , for a detailed listing of question
able discovery, motion and other practices 
According to the Special Advisory Panel's 
ethics questionnaire, a majority of the anti
trust litigators contacted believed that prac-
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tices of this kind raised serious ethical con
cerns. Moreover, a large majority said that 
they had encountered what they regarded 
as unethical behavior during antitrust liti
gation. ld. at 10. It should be noted that 
the Panel did not find that ethics were at a 
lower level in complex antitrust litigation 
than in other sorts of litigation activity. Id. 
at 16. The Panel did find scant evidence of 
disciplinary measures being taken against 
such practices. Id at 7- 8. 

1u ABA Code of Professional Responsibility, 
Canon 7. 

2o I d. DR 7-101 (A) ( 1). 
" 1 ld . DR 7-102 (A) (1) . 
2~ American College of Trial Lawyers, Code 

of Trial Conduct, preamble (1978) [herein
after cited as Trial Lawyers Code]. 

":: I d. Rule 21. 
~· This suggestion follows the Special Ad

visory Panel's Eighth Recommendation to 
the Commission. Ethics Panel Report , supra 
note 16, at 29. 

"~ Id. at 25. This language is partially based 
on the American College of Trial Lawyers 
Code. See Trial Lawyers Code, supra note 22, 
Rule 21 (a) and (d) . 

~' Commissioner Fox wishes to associate 
herself with the entire Report of the Special 
Advisory Panel on Ethical Issues in Complex 
Antitrust Litigation, many of whose recom
mendations are reflected herein . She sees 
an increasing tension between the sporting 
theory of litigation and the efficient pursuit 
of truth and justice. See Wessel, The Rule 
of Reason ( 1976) . She agrees that: 

"Changing the rules of the game is. ot" 
course, an undertaking that far transcends 
antitrust litigation, since t hese types of prac
tic~:> exist in all litigation. Yet . . . faced with 
overwhelming evidence that the present sys
tem in antitrust and other complex cases 
generally does not produce effective and 
speedy justice-we call upon the American 
Bar Association, and other appropriate orga
nizations, to come to grips with this basic is
sue of whether such litigation should not be 
tried on the basis of ethical premises very 
different from those that presently exist." 

Ethics Panel Report, supr :J. note 16, at 21-
22 . 

" I S 1 erious consideration must be given by 
the bar, particularly in the context of com
plex cases, to a major reordering of the exist
ing balance between an attorney 's duty to 
his client and his duty to the system of jus
tice in greater favor of the latter .... " 

Ethics Panel Report, supra note 16, at 29 . 
" 7 A minority of the Commission opposes the 

provision of prejudgment interest. Another 
minority endorses the use of prejudgment in
terest, but only on a much less automatic 
basis. 

"' Prejudgment interest should be set at 
pre·,railing commercial rates. While postjudg
ment interest would remain a t the lower 
"legal interest" rate, setting prejudgment in
terest at full commercial rates is necessary to 
the deterrent effect of the prejudgment in
terest concept. Otherwise, a liable defendant 
could still be financially somewhat better off 
by delaying a t t he prejudgment stages . 

:m 15 U.S.C. §§ 15, 15a, and 15c (1976). 
::u 28 u .s.c . § 1961 ( 1970) . 
" 1 Louisiana & Arkansas Ry. Co. v. Export 

Drum Co., 359 F .2d 311 , 317 (5th Cir. 1966); 
Moore-McCorm:~.ck Lines, Inc. v. Amirault, 
202 F .2d 893, 895 (1st Cir. 1953) . 

"" Trans World Airlines, Inc. v. Hughes, 449 
F'.2d 51, 80 (2d Cir. 1971), rev 'd on other 
grounds, 409 U.S. 363 (1973). 

:r : I d. 

' 11 15 U.S.C . ~ 15a (1976) . 
'"' See Memorandum of the United States 

in Support of Motion for a Ruling that the 
Jury be Instructed that on a Finding of 
Liability It May in Its Discretion Award Pre
judgment Interest as an Element of Dam
ages if it Finds Such an Award is Necessary 

to Assure Full and Fair Compensation to the 
Government, United States v. Pfizer, Inc., 
No. 4- 71 Civ. 403 (D. Minn., filed July ,,15, 
1969) (memorandum filed Aug. 16, 1976) . 

Chapter six : Other procedural 
recommendations 

The Commission considered several pro
cedural topics in addition to those covered 
by the preceding chapters. This chapter dis
cusses the use of efficient evidentiary prac
tices to expedite the litigation process,1 the 
doctrine of collateral estoppel, the use of 
separate trials on Eeparable issues , and cer
tain techniques for jury trials in complex 
cases. 

Recommendations 
1. Litigants in complex antitrust cases 

should be required to simplify their trial 
proofs, to minimize evidentiary disputes , and 
to organize efficiently their exhibits and 
other evidence prior to trial. 

2. Section 5(a) of the Clayton Act should 
be amended to make it clear that the statute 
does not preclude a "collateral estoppel" ef
fect in appropriate cases in addition to the 
"prima facie " effect now expressly permitted. 

3. When confronted with a complex anti
trust case, the court should consider the 
potential advantages of holding separate 
trials on different issues, for example, by 
trying liability issues prior to damage issues. 

The Need for Streamlined Evidentiary 
Practices 

Executive Order 12022 directed the Com
mission's attention, among other procedural 
topics, to possible "amendment of eviden
tiary practices to expedite introduction of 
testimony and exhibits at trial. " 2 We do not 
believe that amendments of any evidentiary 
rules or statutes are necessary at this time . 
Greater use of certain existing evidentiary 
techniques is , however , highly desirable. Ef
ficient evidentiary practices not only focus 
and shorten trials , but may also streamline 
pretrial discovery and issue-definition. These 
benefits can accrue whether or not the case 
is tried before a jury.3 

Several procedures already recommended 
in this Report have substantial utility at 
trial as well as during pretrial. Time limits 
for presentation of evidence and cross-exam
ination, when set before trial and based 
on the parties' own realistic assessments of 
their requirements, can keep the trial mov
ing. Such time limits encourage the parties 
to decide which witnesses and exhibits are 
redundant or unnecessary rather than put
ting the onus for such decisions solely on 
the judge.' 

The techniques suggested in Chapter Four, 
supra, for pretrial stipulation, market share 
determination and judicial notice should 
also result in useful evidentiary material." If 
employed successfully, these techniques 
should create concise evidence that can be 
read into the record , thus eliminating the 
need for more cumbersome procedures. Sim
ilarly, partial summary ~udgment procedures 
under Rule 56 (d) of the Federal Rules of 
Civil Procedure can aid evidentiary efficiency 
in two ways. First, they indicate which issues 
not in dispute can be handled summarily at 
the trial; secondly, they may lead to the cre
ation of exhibits that can be used at trial. 
This consideration should be particularly 
true for summaries of statistical material or 
deposition testimony. 

A number of important streamlining evi
dentiary techniques are available in the 
Manual for Complex Liti gati on and the new 
Federal Rules of Evidence.'' These devices 
should be routinely employed in complex 
anti.trust cases. 

There should, for example, always be a 
specific listing of proofs and objections 
thereto prior to trial. The Manual recom-

Footnotes at end of chapter. 

mends such procedures and a number of 
local rules and individual judges require 
them as a matter of regular practice.7 Parties 
should be compelled to make reasonable 
listings of their proposed exhibits and wit
nesses prior to trial, and should be required 
to state their objections to their opponents' 
"offers of proof." To the extent deemed prac
tical, the judge should rule on objections 
prior to trial, and should urge the parties 
to meet and attempt to resolve such basic 
issues as the authenticity of documents. As 
a variant on the practice of exchanging lists 
of proposed evidence and objections, motions 
in limine for the pretrial exclusion of par
ticular proofs may also be useful.8 The actual 
techniques used should be flexible and 
tailored to the individual case. The goal 
should be a pretrial winnowing of proofs 
and arguments over them, so that the trial 
moves quickly with a sharp focus . The judge 
who participates actively in pretrial should 
be able to use the available mechanisms 
quickly and capably. 

Similarly, the judge presiding over a com
plex antitrust case should strongly encourage 
the use of summary materials. Summaries 
are essential, not only for statistical evidence, 
but also for deposition testimony. The trial 
judge should not allow litigants to consume 
trial time, particularly jury time, debating 
at length about underlying economic figures 
or reading individual deposition transcripts . 
Use of summaries is already widely recom
mended " and should be regularly done. 

Collateral estoppel 
Section 5 (a) of the Clayton Act1o provides 

that a final judgment or decree entered in a 
government action in which a defendant was 
found to have violated the antitrust laws 
can be used by a plaintiff suing the same de
fendant as prima facie evidence of an anti
trust violation. The prima facie effect, how
ever, extends only to "matters respecting 
which said judgment or decree would be an 
estoppel" n as between the government and 
the defendant. Judgments or decrees entered 
with the consent of the defendant in a prior 
government suit before testimony is taken, or 
in an action brought by the government to 
recover damages to its business or property, 
do not have such prima facie effect. 

A fundamental questior, exists as to how 
Section 5 (a) of the Clayton Act should be 
applied. A number of courts have interpreted 
the statute to limit the prior judgments or 
decrees to prima facie evidence only, rather 
than allowing them to have full collateral 
estoppel effect.12 On the other hand, at least 
one district court has held that the statute 
does not preclude allowing more than prima 
facie effect to judgments or decrees in gov
ernment cases.'" 

Giving prior litigated judgments in favor 
of the government only prima facie effect 
can cause considerable delay in subsequent 
actions because it enables the defendant to 
relitigate previously decided issues. The re
sult , ot course, i::; that both the defendant 
and plaintiff offer a full range of trial wit
nesses and exhibits. By cont rast, if the prior 
judgment had greater evidentiary effect, re
litigation of already proved violations could 
be avoided in appropriate cases, thus de
creasing the burden on the courts and liti
gants. The public interest would be further 
served by facilitating recovery, as in other 
types of actions. 

Some members of the Commission would 
amend Section 5(a) to require automatic 
collateral estoppel effect for prior govern
ment judgments, except where manifest in
justice would result. The majority of the 
Commission, however, believes that this 
could lead to unjust results, even with the 
specified proviso. The defendant in the first 
case does not frame the complaint, and to a 
large extent, does not control the issues to 
be litigated. Also, the complexity of many 
antitrust cases can make full litigation of 
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all issues in a government suit impracticable. 
Moreover, the defendant may be less moti
vated to fully litigate every issue in a gov
ernment case than in a subsequent treble 
damage action, where huge amounts of 
money may be at stake. Conceding relatively 
minor issues for practical reasons in a prior 
action might preclude their consideration in 
subsequent litigation where they assume un
anticipated significance. 

Therefore, replacing Clayton Act Section 5 
(a) with new legislation to make govern
ment judgments automatically conclusive in 
subsequent actions, is not recommended. In
stead, the majority of the Commission rec
ommends that Congress amend the statute to 
make it clear that the prima facie effect af
forded prior litigated judgments won by the 
government does not preclude courts, in 
their discretion, from applying in antitrust 
cases the principles of collateral estoppel now 
applicable in other types of litigation. A de
fendant who lost either a prior government 
or private suit could be precluded from re
litigating against subsequent plaintiffs those 
issues fully and fairly contested and neces
sary to the result in the first action.u In this 
way, the deterrent effect of the antitrust laws 
will be enhanced and complex antitrust cases 
can be litigated and adjudicated more effi
ciently. 

In recommending an amendment to Sec
tion 5 (a) of the Clayton Act to encourage 
the wider application of collateral estoppel 
in antitrust cases, we recognize that courts 
have fairly readily allowed the use of col
lateral estoppel defensively. Used defensively, 
the doctrine precludes the relitigation of an 
issue decided against the plaintiff in a prior 
suit. The offensive use of collateral estoppel , 
which arises when a defendant is barred 
from relitigating issues determined adversely 
to it, has been less generally allowed , since 
courts have rightly been sensitive to the 
potential unfairness of estopping a defendant 
from relitigating issues that it did not frame . 
Nevertheless , the risk of unfairness depends 
on t he facts of a particular case, and the 
Supreme Court 1:; and other federal courts 1n 
have approved the offensive use of collateral 
estoppel in some circumstances. A particu
larized inquiry based upon principles of fair
ness affords protection where an issue that 
was viewed by the defendant as insignificant 
in a prior action, and therefore not contested 
vigorously, becomes critical in a subsequent 
suit.l' 

The use of collateral estoppel may some
what increase pressure on antitrust defend
ants to settle rather than litigate. The po
tential benefits of an equitable application 
of estoppel doctrine, including greater judi
cial finality , the preservation of resources , 
and increased deterrence , however, are sub
stantial. Under these circumstances , the 
possibility that an innocent defendant will 
settle to avoid the potential collateral estop
pel effects of an adverse litigated judgment, 
when that defendant would not have settled 
under the present prima facie rule , does not 
outweigh the substantial potential benefits 
that the reasoned application of estoppel 
doctrine can have.1s 

Nor does it appear that the broader appli
cat ion of collateral estoppel in antitrust cases 
will induce defendants t o contest insignifi
cant issues and to take unnecessary appeals. 
Under current law, litigated antitrust cases 
are generally thoroughly contested, and anti
trust defendants now appeal most adverse 
judgments in any event. Moreover, insignifi
cant issues should be subject to stipulation 
and, of course, issues not fully litigated 
should have no collateral estoppel effect.1o 
Based on the foregin g considerations, we rec
ommend tha t Section 5 (a) of the Clayton 
Act !.!() be amended as follows (bracketed mat
ter is deleted; italic matter is added) : 

Sec. 5 (a) A final judgment or decree here
tofore or hereafter rendered in any civil or 

criminal proceeding brought by or on behalf 
of the United States under the antitrust 
laws to the effect that a defendant has vio
lated said laws shall be prima facie evidence 
aga inst such defendant in any action or pro
ceeding brought by any other party against 
such defendant under said laws [or by the 
United St ates under section 4A,) as to all 
matters respecting which said judgment or 
decree would be an estoppel as between the 
parties thereto: Provided, That this section 
shall not apply to consent judgments or de
crees entered before any testimony has been 
taken [or to judgments or decrees entered in 
actions under section 4A). Nothing con
tained in this section shall be construed to 
i mpose any limitation on the application of 
collateral es toppel.2t 
Division of Complex Antitrust Trials into 

Separate Parts 
Holding separate trials on separate issues

such as liability and damages-can sub
stantially shorten and simplify some com
plex antitrust cases. 

Under Rule 42 (b) of the Federal Rules of 
Civil Procedure, a court can order separate 
trials to avoid prejudice or to promote "ex
pedition and economy." 22 Separate trials 
may promote efficiency and economy by re
solving a dispositive issue, one that either 
makes further litigation unnecessary-for 
example, where the verdict upholds an af
firmative defense 2'L-or one that substan
tially increases the likelihood of settlement 
by eliminating fundamental uncertainty. 

It is true , of course, that "separation of 
issues for trial is not to be routinely 
ordered,""' but separation should be deemed 
appropriate where there is no significant 
overlap between the issues . There may well 
be antitrust cases where liability can be 
determined without any detailed evidence 
on the issue of damages.";; Other possible 
candidates for separate trial include issues 
involving subject matter jurisdiction, pat
ents,20 impact, the terms of a written agree
ment, statute of limitations, fraudulent con
cealment, the in pari delicto defense, and the 
applicability of prior releases .!!'; 

Obviously, the greater the overlap between 
separated issues, the greater the potential 
for prejudice, reversible error, and wasted 
resources if separate trials are held.~ Sepa
rate trials may also impede efficient litiga
tion if Issues are framed too narrowly or 
evidence is improperly excluded.2D Moreover, 
separate trials may burden witnesses who 
have to testify at both. And, in some cases, 
the factfinder may be confused rather than 
aided by separate trials. Consequently, issues 
should only be separated if the court is satis
fied that the potential advantages of doing 
so outweigh the disadvantages. 

Other, broader considerations are also 
relevant in deciding whether to order sep
arate trials. The Constitution and Rule 42(b) 
itself may require a "unitary" jury trial on 
integrally related issues.ao A difference in the 
trial format-that is, single trial versus 
divided trial-may affect the substantive 
outcome .:U Finally, the impact on discovery 
and pretrial are important. If the split trial 
will actually lead to an earlier disposition of 
the case, then discovery work can indeed be 
shortened and more narrowly focused. If the 
possibility of separate trials leading to a con
clusive determination is not strong, how
ever, orders staying discovery on separated 
issues may be counter-productive .a2 

In conclusion, separate trials can indeed 
be useful , but only in appropriate circum
stances . For those antitrust cases where 
separable and apparently dispositive issues 
exist, separation can help to streamline pre
trial, can shorten trial and make it more 
intelligible, and can lead to a quicker con
clusion of the litigation. Accordingly, we 
recommend that judges handling complex 
antitrust litigation give careful considera
tion to employing the option afforded by 

Rule 42(b). In doing so, the judge should 
resolve the issue of whether the same jury 
should be used to decide the damage issue 
if liability is found. 

The Role of the Jury 
Recent judicial decisions, articles, and 

testimony before the Commission reflect 
growing interest in the role of juries in com
plex antitrust litigation. Evidence about the 
effect of juries on the length of such litiga
tion is, in our opinion, inconclusive. Fur
thermore, the constitutional issue of the 
scope of the jury trial right in complex anti
trust litigation is beyond the Commission's 
mandate. Accordingly, we make no recom
mendation concerning the role of the jury 
in complex antitrust litigation. 

Even if the role of juries in some antitrust 
cases is limited, juries will continue to try 
many antitrust cases, including some that 
cannot be considered simple, and a number of 
innovative techniques can help juries under
stand those cases better. It has proved useful 
for courts to instruct the jury on the relevant 
legal issues at the beginning of trial as well 
as at the end. It may also be useful for courts 
to refresh juries on the factual and legal re
lationships of the different parts of the trial, 
such as evidence and argument on the "rele
vant" market. Counsel may assist the jury's 
early understanding of the case by giving 
more comprehensive and focused opening 
statements. If the case is to be submitted on 
interrogatories, a preliminary set of interrog
atories may be given to the jury at the start 
of the trial. These procedures collectively 
should facilitate the jury's understanding 
and assessment of the evidence presented. 

The parties might provide the jurors with 
a binder containing important exhibits. Dur
ing trial, the expanded use of visual aids may 
contribute to ready comprehension. Jurors 
may be permitted to take notes during trial 
and the exhibits, trial transcript (if ready). 
and jury instructions can be made available 
in the jury room during deliberations.'"' 
Couns~l should also evaluate the utility of 
preparmg summaries of the evidence for the 
jury's use . 

FOOTNOTES 

1 This topic was specifically referred to in 
the Executive Order that established the 
Commission. Exec. Order No. 12022, § 2(a) 
(1) (v), 3 C.F.R. 155 (1977), as amended by 
Exec. Order No. 12052, 43 Fed. Reg. 15,133 
(1978). 

~ Id . at § 2(a) (1) (v). 
" Submission of Martin Frederic Evans, Esq., 

New York, New York , to the Antitrust Com
mission 2 (Aug. 8, 1978) (Evidentiary Prac
tices in Complex Antitrust Cases) [herein
after cited as Evans Submission). 

4 See Chapter Two supra. 
c. See Chapter Four supra . 
0 While we do disagree with several aspects 

of the Manual tor Complex Litigation (see 
e.g., Chapter Three supra). we believe that 
its recommendations on preparation of evi
dence are very useful. Manual for Complex 
Litigation, §§ 2.70-.71 , 3.30-4.70 (1977) [here
inafter cited as Manual). The Federal Rules 
of Evidence were enacted in 1975 . Federal 
Rules of Evidence, Pub. L. No. 93- 595, 88 Stat. 
1926 (1975). 

• Manual, supra note 6, § § 3.30, 4.20-.21. 
" Note, Pretrial Exclusionary Evidence Rul

ings , 1967 Wis . L . Rev . 738 . 
!J See Fed. R. Evid. 1006; Evans Submission, 

supra note 3, at 7-9; Manual, supra note 6, 
§* 2.71 , 4.211 . 

1" 15 U.S.C. § 16(a) (1976). 
li Jd. 
12 See, e.g., Sam Fox Publishing Co. v. 

United States, 366 U.S. 683, 690 (1961) (dic
tum) ; Purex Corp . v. Procter & Gamble Co., 
308 F. Supp. 584, 589-90 (C .D. Cal. 1070), 
aff'd, 453 F.2d 288 (9th Cir. 1971), cert. 
denied, 405 U.S. 1065 ( 1972) ; see also Mc
Cook v. Standard Oil Co., 393 F . Supp. 256, 
259- 60 (C .D . Cal. 1975) . 
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ta Illinois v. Huckaba & Sons Constr. Co., 

442 F. Supp. 56 (S.D. Ill. 1977), appeal dock
eted sub nom. Illinois v. General Paving Co., 
No. 78-1479 (7th Cir. Apr. 13, 1978) (oral 
argument held on November 28, 1978). 

1-1 In place of the earlier doctrine of mutu
ality, which was used as a guideline for in
suring against unfairness in the application 
of collateral estoppel, federal courts now gen
erally undertake a more individualized anal
ysis of the particular facts of each case in de
termining whether allowance of estoppel 
would be unfair or violate due process. See, 
e.g., Federal Sav. & Loan Ins. Corp. v. Hogan, 
476 F .2d 1182 (7th Cir. 1973); James Talcott, 
Inc. v. Allahabad Bank, Ltd. , 444 F.2d 451 
(5th Cir.). cert. denied, 404 U.S. 940 (1971); 
Brown v. R. D. Werner Co., 428 F.2d 375 (1st 
Cir. 1970); Graves v. Associated Transp. , Inc., 
344 F.2d 894 (4th Cir. 1965); Bruszewski v. 
United States, 181 F.2d 419 (3d Cir.), cert. 
denied, 340 U.S. 865 (1950). See also Bern
hard v. Bank of America Nat 'l Trust & Sav. 
Ass'n, 19 Cal. 2d 807, 122 P .2d 892 (1942). The 
Supreme Court has approved the non-mutual 
use of estoppel in Blonder-Tongue Laborator
ies, Inc. v. University of Illinois Foundation, 
402 U.S. 313 ( 1971) , and more recently in 
Parklane Hosiery Co. v. Shore, 47 U.S.L.W. 
4079 (U.S. Jan. 9 , 1979). 

"See Parklane Hosiery Co. v. Shore, 47 
U.S.L.W. 4079 (U.S. Jan . 9, 1979). 

"'See, e.g ., Zdanok v. Glidden Co. , 327 F.2d 
944 (2d Cir.), cert. denied, 377 U .S . 934 
( 1964:); United States v. United Air Lines, 
Inc., 216 F. Supp. 709, 725- 29 (E.D. Wash., 
D. Nev. 1962), aff'd as to estoppel sub nom. 
United Air Lines, Inc. v . Wiener, 335 F .2d 379 , 
404 (9th Cir.), cert. dismissed, 379 U.S. 951 
(1964). 

17 Courts have recognized the much more 
severe fairness and due process concerns that 
would be raised by applying collateral es
toppel against persons who were not repre
sented in the earlier litigation, and such use 
of estoppel is available, if at all, only in ex
traordinary circumstances. E .g. , Note, Col
lateral Estoppel of Nonparties, 87 Harv. L. 
Rev. 1485, 1496- 97 (1974). 

1 ' It is also unlikely that allowing collateral 
estoppel will encourage putative claimants to 
wait on the sidelines until some plaintiff 
wins, thereby discouraging consolidation of 
claims. The first action is often a government 
enforcement action. Consolidation is usually 
not feasible. Furthermore, Congress has de
termined that potential plaintiffs should be 
able to await the outcome of such an action 
and accordingly has provided that the run
ning of the statute of limitations is sus
pended during the action's pendency and for 
one year thereafter. See 15 u.s.a . § 16(i) 
( 1976). When the first action is a private 
suit, plaintiffs may risk a partial loss of 
damages as a result of the running of the 
statute of limitations if they wait on the 
sidelines. In any event, a court may deny col
lateral estoppel effect where a later plaintiff 
"could easily have joined in the earlier ac
tion." Parklane Hosiery Co. v. Shore, 47 
U.S.L.W. 4079, 4082 (U.S. Jan. 9, 1979). 

wAn additional concern sometimes ex
pressed is the "multiple claimant anomaly." 
This occurs under principles of collateral es
toppel where a defendant prevails in at least 
one suit but loses a later action by another 
claimant involving essentially the same facts . 
The defendant may then be estopped from 
litigating against subsequent plaintiffs those 
issues on which he prevailed in the first case 
but lost in the intervening action. However, 
this does not appear to be a cause for seri
ous concern here. Antitrust litigation is suf
ficiently costly that it is unlikely that puta
tive plaintiffs would continue to sue a vic
torious defendant on essentially the same 
facts . In any event, the court retains discre
tion to deny collateral estoppel where the 
prior judgments have been inconsistent. 
Parklane Hosiery Co. v. Shore, 47 U.S.L.W. 
4079, 4082 (U.S. Jan. 9. 1979). 

" 0 15 u.s.a. § 16(a) (1976). 
n The recommended amendment clarifies 

the prima facie rule as a minimum standard. 
which can be triggered by government dam
age suits as well as enforcement actions. In 
addition, the proposed amendment would 
expressly allow the courts to grant collateral 
estoppel effect, in appropriate cases, as they 
would in other areas of the law, for issues 
previously litigated in civil or criminal suits 
brought by the government or private parties . 
Finally, the reference to excepting prima 
facie effect in subsequent government dam
age actions would be eliminated by the 
amendment, since retention of that refer
ence would be superfluous . 

Senator Hatch dissents from the recom
mendation for such an amendment. 

"" For a d~tailed exposition of interpreta
tions of Rule 42 (b) , see 5 Moore's Federal 
Practice ~ 42 .03 (2d ed. 1978) and 9 C. Wright 
& A. Miller, Federal Practice & Procedure 
§ § 2387-91 ( 1971). 

"''See, e.g., Kimberly Corp . v . Hartley Pen 
Co ., 237 F .2d 294, 297 (9th Cir. 1956) . See also 
Braun v. Berenson, 432 F.2d 538 (5th Cir. 
1970). 

"' Notes of Advisory Committee on 1966 
Amendment to Fed. R. Civ. P. 42(b) . 

"' See In re Master Key Antitrust Litigation, 
70 F .R.D. 23, 28-29 (D. Conn.) , appeal dis
missed for lack of jurisdiction, 528 F.2d 5 (2d 
Cir. 1975). . 

"''See, e.g., Components, Inc. v. Western 
Elec. Co., 318 F. Supp. 959, 965-68 (D. Me. 
1970) and cases cited therein. See also Report 
of the Attorney General's National Commit
tee to Study the Antitrust Laws 249 (1955), 
which recommended a separate trial of separ
nble patent and antitrust issues. 

::; These items were selected from a list 
appearing in Antitrus1; Section, American 
Bar Ass'n, Expediting Pretrials and Trials of 
Antitrust Cases 125- 33 (1978) (Monograph 
No. 3). See also Manual, supra note 6, 
~ 4.12 (a lengthy and detailed list of poten
tially separable issues). 

"' See, e.g., Response of Carolina, Inc. v. 
Leasco Response , Inc., 537 F .2d 1307, 1324 
(5th Cir. 1976); United States v. Interna
tional Business Machs. Corp., 60 F .R.D. 654, 
657 (S.D.N.Y. 1973). 

'-"'Response of Carolina, Inc. v . Leasco Re
sponse, Inc ., 537 F.2d 1307, 1324 (5th Cir. 
1976). 

"' See United Air Lines, Inc. v. Wiener. 286 
F.2d 302 (9th Cir.) , cert. denied, 266 U.S . 924 
( 1961); Hosie v. Chicago & N.W . Ry., 282 F .2d 
639, 642-44 (7th Cir. 1960); C. Wright & A. 
Miller, supra note 22, ~ 2391. One Commission 
witness, Judge Robert Merhige . suggested 
that, where permissible , separate juries 
might hear separate, more manageable seg
ments of the case . See Antitrust Commission 
Hearings 59 (Sept. 12, 1978, morning session) 
(testimony of Judge Robert R. Merhige , Jr. , 
U .S. District Court, Eastern District of Vir
ginia) . A variant on this, to the extent feasi
ble, is to retain the same jury but adjourn 
the trial for short periods between segments. 

:a One study of jury trials in personal in
jury cases indieoated that defendants won 42 
percent of those cases where damages and 
liability were tried together, but 79 percent 
of those where liability was tried alone . 
Rosenberg, Court Congestion: Status, Causes, 
and Proposed Remedies, in The Courts , the 
Public and the Law Explosion 29, 48 (H. 
Jones ed. 1965) , cited in C. Wright & A. 
Miller. supra note 22, § 2390, .at 299. There is 
no indication that similar results need occur 
in the antitrust sphere. 

"" See Submission of Samuel E. Stubbs, 
Esq., Houston , Texas, to the Antitrust Com
mission 11- 12 (Aug. 7, 1978) (Stays of Dis
covery in Antitrust Litigation). 

'"' P. Gerhart, Report on the Empirical Case 
Studies Project to the National Commission 
for the Review of Antitrust Laws and Pro
cedures 17, 72-73 (Jan. 15, 1979); Those 
Complex Antitrust Cases, Wall St. J., Aug. 29, 

1978, at 16, col. 4. Some of these techniques 
were used in : SCM Corp. v. Xerox Corp., Civ. 
No. 15,807 (D. Conn. Dec. 29, 1978); Berkey 
Photo, Inc . v. Eastman Kodak Co., Civ. No. 
73-424 (S.D.N.Y. June 16, 1978). 

By Mr. ROTH: 
S. 391. A bill to limit the burden report

ing requirements placed on small bu:::i
nesses, to provide for the pilot testing of 
reporting forms issued or required by 
the Federal Government, to establish 
procedures for the reduction of the 
reporting burden upon small businesses 
on a continuing basis, and for other pur
poses; to the Committee on Govern
mental Affairs. 

FEDERAL ADMINISTRATIVE IMPROVEMENTS IN 

REPORTS ACT 

• Mr. ROTH. Mr. President, I am today 
introducing legislation which, I am hope
ful, will go far toward easing the terrible 
paperwork burdens thrust upon our small 
business community by the Federal Gov
ernment. I believe, as do a large majority 
of the American people, that something 
must be done, and done quickly to deal 
with the paperwork problem. Piecemeal 
actions and band aid repairs can no 
longer suffice. 

The legislation I am submitting today 
is entitled the "Federal Administrative 
Improvements in Reports Act of 1979" 
or the FAIR Act. I carefully chose this 
title, because I believe it has special 
meaning. In my view, it is only fair and 
equitable that the huge Federal bureauc
racy makes every possible effort, pursues 
every conceivable method, of reducing 
the terrible burden of paperwork thrust 
upon the small business community. It is 
not fair to me that a government spend
ing close to $500 billion a year with all of 
the resources it commands continues to 
pile upon the shoulders of small business
persons so many reporting requirements 
and regulations. In fairness to these 
entrepreneurs, we in the Federal Gov
ernment must commit ourselves to the 
task of making the struggle to succeed in 
business a little easier. 

The small businesses of our Nation are 
extremely important to its economic 
health. Forty-three percent of the Na
tion 's gross national product is produced 
by small businesses of all types. Small 
businesses account for 64 percent of the 
total dollar volume generated by whole
saling, 73 percent of that generated by 
the construction industry. Somewhere 
between 95 and 99 percent of the busi
nesses in the country can be considered 
small businesses. Census figures indicate 
that upwards of 90 percent of the busi
nesses in the United States employ fewer 
than 50 workers. An equal number of 
the:') businesses earn $1 million or less 
in total annual receipts . 

The importance of small businesses to 
our economy can be seen in the employ
ment opportunities they offer. For the 
past 8 years, small businesses have ac
counted for 99 percent of the increased 
employment in the United States. While 
total employment rose in those years by 
9,853,000, the Fortune 1,000 companies 
employed only 74,897 of that number, or 
0.8 percent. Small businesses added 6.5 
million new employees to their payrolls 
between 1969 and 1976. It is clear from 
these figures that small businesses are 
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the main hope for the unemployed and 
underemployed in our national economic 
recovery. Healthy, growing small busi
nesses are one of the keystones to an 
expansion of job opportunities. 

Small businesses are dynamic and in
novative and provide vitality to our 
economy. It is the small businesses of 
our Nation that account for an estimated 
one-half of the new inventions devel
oped in any given year by American 
businesses. Free from the shackles of cor
porate bureaucracy, small business peo
ple and individual entrepreneurs have 
come up with such inventions as power 
steering, the automatic transmission, the 
zipper, hand-held calculators, and count
less others. Their imagination and vigor 
have kept American technological prow
ess second to none. 

These facts indicate the extent of small 
business involvement in our national eco
nomic development. Big business may be 
more visible and more vocal, but smaller 
firms are every bit as active, and in many 
ways just as important to our Nation. We 
cannot allow these small businesses to 
sink in a quicksand pit of Federal paper
work in which the more they struggle, the 
faster they sink. With over 50 percent of 
all small businesses succumbing to failure 
within 2 years of their birth, it is inex
cusable for the Federal Government to 
add more weight to their burdens 
through countless paperwork require
ments. 

Though the problem is serious today, 
it has not gone unexamined through the 
years. Since 1887, there have been at 
least nine major commissions or con
gressional hearings which looked into the 
paperwork problem in depth. Two 
lengthy statutes have been enacted in an 
attempt to stem the flow of reports re
quirements and to control the growth of 
paperwork. Countless studies by the 
General Accounting Office, hundreds of 
thousands of complaints from citizens, 
innumerable Executive orders, and 
agency circulars and study upon study 
by private institutes and businesses have 
failed to do anything to reduce the 
amount of paperwork created by Wash
ington's bureaucrats. Since the time of 
the first Hoover Commission in 1950, the 
cost to the Government alone for paper
work has increased by a factor of 30 to 
over $30 billion. American businesses 
spent nearly $32 billion in 1976 to comply 
with Federal paperwork requirements 
and tragically, small businesses account
ed for over $20 billion of this cost. We 
have studied the paperwork problem to 
death, tried to circumscribe its growth 
by law, attempted to corral the paper
work creators in the agencies and railed 
against the bureaucracy to no avail. 
The problem keeps growing, in large 
part, because the production of paper
work helps to justify a larger budget for 
each agency and provides more support 
for its existence and growth. We have 
found that bureaucrats cut paperwork 
only one way-lengthwise. In short, we 
have been unable to deal with a problem 
which has been with us since the 
bureaucracy began. 

What effect do all of these paperwork 
requirements have on small businesses? 
We here in the Congress can not really 

understand the problem since we do not 
have to face it on a day-to-day, week-to
week basis. The financial impact is obvi
ous but the psychological impact may be 
even more serious. In our modern society, 
the most prevalent <many would say the 
only) contact between the Federal Gov
ernment and small businesses and citi
zens is through paper. Indeed, in many 
parts of the country the only time a 
citizen notices the Government is when 
he receives a form to fill out. Small 
businessmen are risk takers and they 
know they have taken a big step in rely
ing on themselves for their livelihood. 
When they are forced to spend precious 
time filling out forms the purpose of 
which they cannot understand, they be
gin to believe their own Government is 
an enemy. Negative attitudes toward 
Government can be nurtured by the 
constantly increasing, burdensome, and 
unnecessary load of paperwork created 
in Washington. 

A few small businesses can afford to 
hire an accountant to do their own book
keeping. But recent surveys have shown 
that nearly 94 percent of all small busi
ness owners do their own records keep
ing. They seem to be more aware and 
concerned with the problem because 
they, unlike large business firms , cannot 
afford to hire an accountant and must 
complete Federal forms and reports 
themselves. In addition, the relative and 
absolute burden of Federal paperwork 
on small businesses is much larger than 
that upon large firms, because there are 
many more small businesses in existence 
and because the relative costs, the cost 
of complying compared to the gross in
come of the firm, of Federal reporting 
requirements are much higher for small 
firms. 

The horror stories regarding paper
work have been cataloged at length. 
The sheer number of these stories should 
be ample warning to us here in the Con
gress that the problem is very serious. I 
have received numerous letters com
plaining about the general problems of 
bureaucratic redtape and "too much un
necessary paperwork." But two letters I 
recently received are particularly note
worthy and disturbing. 

In the first letter, a small businessman 
in my State lamented the fact that he 
was forced to spend so much of his time 
filling out Federal forms . He not only 
received a huge number of forms, he also 
received forms which were too large to be 
stored in a standard filing cabinet or fit 
easily into a typewriter. The Government 
first deluged him with paperwork and 
then did not even have the courtesy to 
send him a standard sized form . 

The second letter 1 received also com
plained of the tremendous number of 
forms which must be filled out each year 
by a small businessman and his two em
ployee firm. His children took note of 
the long hours he was forced to work on 
Government paperwork and one of them 
commented: 

I don't want any part of a business of my 
own. You don't make that much, you have 
too many problems, and it would be much 
easier to work for someone else and let them 
worry. 

I think this letter is an especially sad 

comment on our Federal Government. 
It is apparent to me that the paperwork 
problem has begun to severely hurt our 
small business community. In reality it 
hurts each and everyone of us regardless 
of whether we own a small business. Re
cent studies including one just completed 
by the Brookings Institution, indicate 
that Government regulation and redtape 
may be partially responsible for the re
cent decline in American productivity. 

Declining productivity has meant ris
ing prices and sluggish business activity. 
The costs to all of us are enormous, but 
the tragic fact is that the reporting sys
tem we use for compliance with Federal 
regulations is not very effective. It is 
often an unfair system as well as ineffec
tive in achieving its goals, heaping the 
same burdens on small businesses it does 
on larger firms. 

Burdensome Government regulations 
have many unseen effects. One of the 
most tragic results of bur.eaucratic red
tape and regulation is the growth of 
what one authority has called the sub
terranean economy. A recent study has 
described this subterranean economy as 
an "attempt by overstressed small busi
nesses to escape the demands of big 
government by going underground." 
These small firms leave the everyday 
business world and make all of their eco
nomic transactions in cash thereby 
avoiding Government recording, regula
tion, and snooping. It has been estimated 
that this subterranean economy gener
ated an illegal GNP of $17~ billion in 
1976, and it is almost inevitable that 
rising tax rates and increased Govern
ment regulation will continue to drive 
more and more small businesses in the 
U.S. economic picture underground. We 
are literally forcing many small business 
owners to become fugitives in their own 
country, afraid of their own Government. 

There is no doubt that Government 
regulations and redtape is a significant 
small business problem and small busi
ness owners have begun to shout, with 
increasing vigor, that they have becom
fed up with Federal encroachment and 
dilly dallying in their business opera
tions. As of January 1978, 12 percent of 
the Nation's small firms cited regulation 
and redtape as their single greatest busi
ness problem; only inflation and taxes 
were cited with greater frequency. In 
contrast, only 4 short years ago, the same 
survey revealed that inflation, shortage 
of fuels <remember the energy crisis), 
taxes, quality of labor, competition from 
large businesses, and interest rates, were 
cited with similar or greater frequency 
than Government regulation, as the 
single greatest problem for small busi
nesses . The figures only represent the 
tip of the iceberg, for more than 40 per
cent of the small business community 
consider regulation to be a "major" busi
ness problem. 

Small business owners spend an aver
age of 58 hours per week running their 
businesses. How can we expect them to 
flip through the 70,000 pages contained 
in the Federal Register each year to find 
out- what new paperwork requirements 
they are expected to fulfill? Even if they 
had the time, they frequently lack the 
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knowledge of foreign language necessary 
to decipher the "legalese" that consti
tutes the regulations. The burden has 
become unbearable. 

I believe the time has come to take a 
forceful, direct approach to the paper
work problem. The legislation I am in
troducing today takes such an approach. 
It contains two important titles which I 
believe will have a maJor beneficial im
pact on the paperwork problem. 

I must emphasize that this legislation 
will not exempt small businesses from 
complying with all applicable Federal 
laws and regulations. Its intent is to 
streamline and alleviate the paperwork 
burden borne by small businesses, not 
exempt them from the requirements of 
laws and regulations. 

The FAIR Act provides for a uniform 
definition of a small business to expedite 
the paperwork reduction process pro
vided for under the legislation. There 
are over 600 definitions of small busi
ness in use today, most of them created 
by bureaucratic sophists at the Small 
Business Administration. There is a 
small business definition for every pur
pose: For Government procurement, 
loan assistance, investment assistance, 
Government subcontracting, lease guar
antees, uranium prospecting, mining 
rights, and countless others. 

But that is not the whole story. The 
Government definition of small business 
for Government procurement purposes, 
to use a specific example, changes like 
a chameleon, from product to product. 
There are different procurement defini
tions for construction, dredging, jani
torial services, research, and develop
ment, cargo handling, rug cleaning, 
computer programing services, freight
ing, crating, and helicopter services, to 
name only a few. 

There is a further problem with these 
SBA definitions of small business, one 
that renders them virtually useless as a 
means of exempting small businesses 
from Federal regulations: the SBA 
definitions are too large. 

For instance, the definition of "small" 
for purposes of Government procure
ment is any business with $42 million 
or less in annual recepits. Petroleum, 
ammunition, and aircraft manufac
turers are considered small if they have 
1,500 employees or less. Definitions such 
as these exclude all but the top few 
firms from benefits intended for small 
businesses. The confusion resulting from 
so many different definitions discour
ages Federal agencies from designing 
simpler forms for small businesses and 
reducing the number of reports for 
which small busines~ persons are respon
sible. It also makes it extremely difficult 
for the Congress to legislate paperwork 
relief statutes. 

Title I of my bill provides for a new, 
action forcing procedure designed to 
create a workable paperwork reduction 
process within the agencies and bureaus 
of the Federal Government. The Title 
establishes a 3-year time frame in which 
all ag.encies responsible for any paper
work requirements affecting small busi
nesses would redesign their require
ments with an eye toward eliminating 
or streamlining forms and reports. Con
sultation with affected groups would be 

required and criteria for improving and 
eliminating forms would have to be 
developed by each agency. The Office of 
Management and Budget would assume 
overall direction of the program and 
would assist each agency in its efforts. 

As each agency completes its review 
process, it would submit its revised set 
of new reporting requirements in the 
form of a single report to the Congress. 
Either House of the Congress would 
then have 60 days to accept or reject 
any form in the report. An important 
provision in my legislation would also 
require each agency to reduce the num
ber of new reporting forms required of 
small businesses by 30 percent in com
parison with the number of previously 
utilized forms. In simple terms, my bill 
sets a firm goal and forces the agencies 
to reach that goal. 

In addition, the legislation would also 
allow each agency to resubmit reporting 
forms initially rejected by the Congress. 
I believe this provision removes some of 
the inflexibility in the process and allows 
the agencies to react to congressional 
mandates with innovative and improved 
proposals. Once rejected for a second 
time, however, the legislation provides 
that such forms could not be utilized by 
the agency for at least 1 year and after 
such time the forms could only be used 
after they had been thoroughly tested 
under the provisions of title II of the bill. 
Through these procedures I believe we 
can achieve significant reductions in the 
paperwork burden and simplify the re
maining reporting forms we require of 
small businesses. 

At the end of the 3-year review period, 
all forms which were in use before the 
last day of the period would be elimi
nated and could not be used by any Gov
ernment agency. This provision is the 
action forcing mechanism in my bill. It is 
designed to stimulate creative action on 
the part of the agencies in fulfilling the 
requirements of this bill. 

While this legislation may seem a radi
cal approach, similar efforts have been 
made at the State level with excellent 
results. In Minnesota, for example, the 
State Department of Administration set 
a goal of reducing the number of forms 
required to be completed by assistance 
recipients and businesses by 30 percent 
in 1 year. The program began in 1977 and 
at that time there were 35,939 forms in 
use in the State, including those forms 
used for interoffice purposes. By the end 
of the year, only 11,720 forms remained. 
By setting goals and forcing the bureau
crats to work toward them, real gains 
were made. In fact, many State agency 
heads became enthusiastic about the 
program and discovered that there really 
were duplications in retJ.uirements and 
unnecessary forms in use. In short, the 
State set a goal and forced itself to meet 
that goal. We must do the same if we 
hope to win the battle against paperwork. 

The FAIR Act also creates a new sys
tem to control the regrowth of paper
work once we have cut it down to size. 
Title II of the bill would require the pilot 
or trial testing of any new Government 
form before it could be put into use on 
a regular basis. Each agency would be 
required to determine whether the paper
work requirements attached to any new 

regulation would affect a significant 
number of small businesses. The Office of 
Advocacy in the Small Business Adminis
tration would also be required to review 
each new paperwork requirement and 
make the same determination. If either 
the agency responsible for the regulation 
or the Office of Advocacy determine the 
impact of the requirements upon small 
businesses would be significant, the form 
in question would have to be pilot tested. 

Essentially, pilot testing would allow 
small businesses the chance to comment 
on a form before it was issued in its final 
format. It would test the form in the 
real world working conditions under 
which it would be used. Small businesses 
would have the opportunity to comment 
on a proposed form directly and could 
indicate to an agency where they saw 
duplications or overlaps and could com
ment on the difficulty of completing the 
form. The legislation also would require 
that the pilot test forms would have to 
be clearly marked "voluntary" and would 
require that each agency describe th 
need and uses for which the form was 
developed. Finally, all information col
lected through these tests would have to 
be stored by each agency for at least 2 
years providing the Congress with a good 
source of information on the FederaJ 
forms used by the Government. In a 
sense, the pilot testing program would 
provide Congress with a window on the 
problems small businesses experience 
with Federal paperwork. 

In conjunction with the provisions in 
title I of the bill which require the 3-year 
review process to be begun anew every 
7 years , the pilot testing procedures cre
ated by title II will provide for a work
able, creative, and ftexible paperwork 
streamlining and reduction process. 
These two titles together will set goals 
for reducing paperwork while at the 
same time forcing the agencies to care
fully consider the impact their reporting 
requirements will have on small busi
nesses. 

Mr. President, I believe the compre
hensive and carefully conceived paper
work reduction and improvement proc
ess provided by the FAIR Act will go far 
toward reducing the paperwork burden 
we impose upon our small business com
munity. We have nickeled and dimed the 
problem for long enough. It is time we 
took firm and forceful action and made 
a strong commitment to reducing the 
Federal paperwork blizzard both now 
and in the future. My legislation will ac
complish these goals and I urge my col
leagues to give it thorough consideration. 

Mr. President, I ask unanimous con
sent that the text of the bill be printed 
in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the REcORD, as 
follows: 

S . 391 
Be it enacted by the Senate and House of 

Representatives of the United States of 
American in Congress assembled, That this 
Act may be cited as the "Federal Administra
tive Improvements in Reports Act". 

FINDINGS AND PURPOSES 

SEc. 2. The Congress finds and declares 
that-

( 1) the reports and paperwork required of 
small businesses by the Federal government 
have become a severe financial, economic, 
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and social burden upon the small business 
community, and such reports and paper
work-

· (A) lead to decreased productivity by 
small businesses and stimulate inflation; 

(B) create anger, suspicion, and frustra
tion among small business owners; 

(C) are not highly effective in the en
forcement of Federal laws; 

(D) add to the cost of goods purchased 
by consumers; and 

(E) decrease incentives for investment in 
and maintenance of new businesses; 

(2) there has been extensive study and 
exhaustive examination of the problems sur
rounding Federal paperwork requirements, 
yet little has been accomplished to reduce 
the burdens imposed by such paperwork; 
and 

(3) it is time for the Congress to take ac
tion to significantly and substantially re
duce Federal paperwork requirements. 

DEFINITIONS 

SEc. 3 (a) Notwithstanding any other pro
vision of law, and for the purpose of this 
Act and its application to all Federal stat
utes and administrative rules , regulations, 
orders, licenses, and permits, the term 
"small business" means any individual or 
other person, including any sole pro
prietorshilp, corporation, partnership, joint 
venture, governmental entity, or Indian 
tribe who employs fewer than 50 employees 
or whose gross receipts did not exceed $1,-
000,000 in the most recent taxable year. 

(b) For the purposes of this Act the term
" ( 1) 'agency' has the same meaning as in 

section 551 (1) of title 5, United States 
Coje, including any authority of the Gov
ernment of the United States within or sub
ject to review by another agency; 

"(2) 'reporting form' means any document 
or written form, including application forms, 
schedules, questionnaires or similar devices 
which requires any small business to expend 
any time or effort in the provision of in
formation to the Federal government in
cluding those forms not subject to the Fed
eral Reports Act (44 U.S.C. § 3501 et. seq.); 
and 

" ( 3) 'rule' has the same meaning as pro
vided in section 551 (3) of title 5, United 
States Code, and includes prescriptive or 
proscriptive standards of every description. 
TITLE I-REVIEW OF REPORTING FORMS 

SEc. 101. (a) On the date three years from 
the date of enactment of this Act, no Fed
eral agency may require any small business 
to execute or respond to any reporting form 
in effect on the day before that date. 

(b) Within three years of the date of en
actment of this Act, each agency head shall 
review all reporting forms of that agency, 
and shall design and establish , in accord
ance with the procedure established in sub
section (c) , new · reporting forms for small 
businesses which will become effective on 
the date three years from the date of enact
ment of this Act. 

(c) ( 1) In designing and establishing new 
reporting forms under this section, each 
agency head shall-

( A) Consult as fully as possible with rep
resentatives of small business in order to 
obtain information concerning the impact of 
such reporting forms on small businesses: 

(B) Consider every possibility for reduc
ing the number of new reporting forms re
quired, reducing the length and complexity 
of new reporting forms and simplifying the 
recordkeeping requirements of each new re
porting form; 

(C) Develop criteria for designing new re
porting forms which should include, at a 
m inimum, a consideration of the continued 
need for the reporting form , the type and 
number of complaints received with respect 
to previously utilized reporting forms, the 

burdens imposed upon small business, the 
need to simplify or clarify language, the need 
to eliminate overlap or duplication and the 
length of time since each reporting require
ment has been reviewed; 

(D) Reduce the total number of new re
porting forms required of small businesses 
by fifty (50) per centum in comparison with 
the total number of previously utilized re
porting forms; and 

(E) Submit to Congress a single report 
containing each proposed reporting form , 
together with an identification number for 
each such form, supporting documentation 
concerning the need for each reporting form 
and a concise description of how the pro
posed reporting system significantly reduces 
the burdens upon small businesses in com
parison with the existing reporting system. 

(2) (A) The reporting forms contained in 
the report submitted by the agency head to 
the Congress pursuant to paragraph (1) may 
be utilized by the agency head upon the 
date described in Section 101 (b) of this Act 
if, between the date of transmittal and the 
end of 60 calendar days of continuous ses
sion of Congress after the date on which 
such reporting forms are transmitted to the 
Congress, neither House passes a resolution 
stating in substance that the House does not 
favor any part or all of the reporting forms 
submitted under this section. 

(B) Any reporting forms not approved by 
the Congress may be resubmitted for con
sideration, under the procedures described 
in subsection (2) (A) above , by the Congress 
60 days following the passage of any such 
resolution provided: 

(i) in passing such resolution the Congress 
has not found the proposed reporting form 
to be unnecessary or duplicative; or 

(ii) in passing such resolution the Con
gress has not expressly prohibited the agency 
from resubmitting such reporting form . 

(C) Any reporting forms not approved by 
the Congress upon resubmission of such re
porting forms may not be issued by the 
agency for one year from the date described 
in Section 101 (b) and shall be subject to 
the provisions contained in Title II of this 
Act without regard to the limitations of Sec
tion 201 (a) of such Title. 

(D) The provisions of Sections 908, 910, 
911, and 912 of Title 5, United States Code, 
shall apply to any resolution considered un
der this paragraph. For the purposes of the 
preceding sentence of this subparagraph-

( i) all references in such sections to "re
organization plan" shall be treated as re
ferring to "reporting forms" submitted under 
Section 101(c) of the "Federal Administra
tive Improvements in Reports Act of 1978"; 
and 

( ii) all references in such sections to 
"resolution" shall be treated as referring to 
a resolution of either House of Congress, 
the matter after the resolving clause of 
which is as following: "That the ---
does not favor of the report
ing forms submitted under Section H>l(c) of 
the "Federal Administrative Improvements 
in Reports Act of 1978", the first blank there
in being filled with the name of the re
solving House and the other blank spaces 
therein being appropriately filled . 

SEc. 102. Seven years from the end of the 
three year period described in section 101 (b), 
and for every seven years thereafter, the pro
visions of section 101 shall be implemented 
by all agencies as defined in sections 3 (b) ( 1) . 
SPECIAL REQUIREMENTS FOR THE COMMISSIONER 

OF THE INTERNAL REVENUE SERVICE 

SEc. 103. (a) The Internal· Revenue Service 
of the Department of the Treasury shall be 
considered exempt from sections 101 (a) and 
(c) of this Act. 

(b) In carrying out his responsibilities 
under section 101 (b) in relation to the ad
ministration and enforcement of the Inter-

nal Revenue Code of 1954, the Commissioner 
of the Internal Revenue Service shall review 
all reporting forms for small businesses, es
pecially those which require responses by 
small businesses at intervals of more than 
once each year, and in redesigning and estab
lishing new reporting forms for small busi
nesses , shall eliminate reporting forms which 
require responses by small businesses at in
tervals of more than once each year unless 
such reporting forms are absolutely neces
sary to the administration and enforcement 
of the Internal Revenue Code of 1954. 

(c) After designing and establishing re
porting forms for small businesses in accord
ance with section 101 (b), the Commissioner 
shall take such action as may be necessary 
to continue to reduce, streamline and sim
plify the number and size of all reporting 
forms for small businesses used in the ad
ministration and enforcement of the Inter
nal Revenue Code of 1954, and shall consult 
with groups representative of small business 
in order to obtain information concerning 
the effect of any such action on small busi
nesses. The Commissioner shall report to the 
Congress every two years concerning efforts 
made to carry out the provisions of this 
subsection. 

(d) In the report required under subsec
tion (c) , the Commissioner shall include-

( 1) a list and description of all objections 
made by small businesses to any reporting 
form used by the Internal Revenue Service; 

(2) a description of the efforts made to 
solicit input from the owners of small 
businesses; 

(3) a list of small businesses or small busi
ness groups contracted; 

(4) a description of how the comments of 
small business owners and groups have been 
utilized in the development of reporting 
forms for small businesses; and 

( 5) a list of reporting forms which require 
responses by small businesses at an interval 
of more than once each year, and a justifica
tion of the need for each such form . 

TITLE II-PILOT TESTING PROGRAMS 
PROCEDURES 

SEc. 201. (a) Whenever any proposed rule 
becomes final , reporting forms which are re
quired of small businesses pursuant to any 
such rule shall be subject to the require
ments of this section if-

( 1) the agency which proposed such rule 
determines, pursuant to careful analysis, that 
a significant number of those corporations or 
general businesses which would be required 
to complete such reporting forms are small 
businesses as defined in this Act; or 

(2) the explicit language or the legislative 
history of any public law pursuant to which 
such report forms are issued or required by 
an agency, requires such agency to analyze 
and to take into account the effect of any 
such rule and its impact on small busi
nesses; or 

(3) the Office of Advocacy of the Small 
Business Administration, after reviewing the 
paperwork impact such rule would have on 
small businesses as defined in this Act, be
lieves that the proposed requirements would 
have serious negative impacts upon such 
businesses; or 

(4) otherwise required by law. 
(b) (1) Reporting forms which are de

scribed under the provisions of subsection 
(a) of this section shall be distributed in a 
pilot test survey to a selected cross sample of 
all small businesses as defined in this Act. 

(2) A survey conducted pursuant to para
graph ( 1) of this subsection shall accurately 
reflect the composition of the small busi
ness community, as reflected in such statis
tics of the Bureau of the Census, as would 
otherwise be subject to the provisions of the 
rule and should be designed according to 
the latest available scientific techniques . 

(c) If any reporting form is not pilot tested 
pursuant to the requirements of subsection 
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(b) of this section before its use or execu
tion is required, the agency which promul
gated the rule pursuant to which such re
porting form is required shall publish in 
the Federal Register a notice of explanation 
as to why such pilot testing has not been 
conducted and a detailed explanation of the 
means by which such report is to be exe
cuted. 

COMPOSITION 

SEc. 202. (a) Reporting forms utilized pur
suant to section 201 (b) of this Act shall be 
clearly marked as test forms, shall be vol 
untary in nature and shall be distributed as 
necessary together with explanations of-

( 1) the purpose of the utilization of the 
test reporting form itself; 

(2) how the results of such test surveys of 
reporting forms would be used to aid Federal 
agencies; and 

(3) how such reporting forms may be 
beneficial to small businesses. 

(b) Each such test reporting form shall 
include an additional solicitation sheet to be 
utilized by the agency to determine the 
problems and advantages which the pro
posed report may create for small businesses. 

(c) Each such solicitation sheet shall pro
vide for the recovery of the following infor
mation: 

( 1) problems a respondent has encoun
tered in executing or fulfilling the require
ments contained in the reporting form; 

(2) difficulties the respondent may have 
had in completing or understanding the re
porting form; 

(3) duplications or overlapping areas of 
inquiry which the respondent detects be
tw.::en the reporting form and other report
ing forms for which the respondent is re
sponsible; or 

(4) such other pertinent information as 
the agency may feel to be useful in analyzing 
the reporting form. 

(d) Each agency shall maintain a complete 
tile of all such responses for a period of at 
least two years from the date upon which 
such test reporting forms were distributed. 

PUBLICATION 

SEc. 203. Information determined pursuant 
to the pilot test survey authorized by section 
201 (b) of this Act shall be published in the 
Federal Register together with an acknowl
edgement by the agency which promulgated 
the rule pursuant to which such reporting 
forms are required of problems identified by 
small businesses and the steps such agency 
will take to alleviate such problems. 

FEDERAL REPORTS ACT 

SEc. 204. (a) All reporting forms, including 
those not subject to the provisions of the 
Federal Reports Act (44 u .s .a . ~ 3501 et seq.). 
shall be submitted to the Office of Advocacy 
in the Small Business Administration for 
review and analysis , and thm:e subject to 
the Federal Reports Act shall be submitted 
at the same time such reporting forms are 
submitted to the Office of Management and 
Budget for approval pursuant to such Act. 

GENERAL OVERSIGHT 

SEc. 205 . The Office of Management and 
Budget shall be responsible for the adminis
tration of this Act and shall issue such rules 
and regulations as are necessary for the im
plementation of this Act. It shall monitor 
and facilitate the activities of all agencies 
as they prepare their reports and shall con
vene interagency meetings as needed to help 
resolve conflicts and inconsistencies which 
may arise among agencies as they seek to 
reduce conflicting or duplicative reporting 
requirements. The General Accounting Of
fice shall perform the same duties with re
s;>ect to the independent regulatory agencies. 

SEc. 206. In fulfilling its responsibilities 
pursuant to section 205, the Office of Manage
ment shall certify that each agency report 
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submitted to Congress under section 101 of 
this Act contains no new reporting forms 
or requirements which are duplicative of 
others within such agency 's reporting system 
or among the reporting systems administered 
by other agencies affected by this Act. Such 
certifi :!ation shall be contained in each re
port submitted by the agencies to the Con
gress pursuant to the requirements of sec
tion 101. The General Accounting Office &hall 
perform the same duties with respect to the 
independent regulatory agencies.e 

By Mr. COHEN <for himself and 
Mr. HATFIELD ) : 

S. 392. A bill to provide that polling 
and registration places for elections for 
Federal office be accessible to physiCally 
handicapped and elderly individuals, and 
for other purposes; to the Committee on 
Rules and Administration. 

VOTING RIGHTS FOR THE ELDERLY AND THE 

HANDICAPPED ACT 

• Mr. COHEN. Mr. President, today, 
joined by my colleague Senator HATFIELD, 
I am pleased to introduce legislation 
which will reenfranchise many handi
capped and elderly citizens by making 
polling places and voter registration fa
cilities accessible to r,.ersons using wheel
chairs and other ambulatory aids. 

Most of us take for granted the simple 
. act of voting. Yet, certain groups of per
sons have been systematically deprived 
of the right to vote. Among those are the 
handicapped and elderly who lack the 
mobility to overcome architectural bar
riers that have been thoughtlessly placed 
in their way. 

Despite our best intentions in pa:;sing 
laws making Federal buildings accessible 
to the handicapped and elderly and of
fering tax incentives to encourage simi
lar changes in other buildings, accessi
bility to polling and voter registration 
places remains a problem. A few States, 
including my own State of Maine, have 
had the foresight to enact legislation 
which provides for accessibility to poll
ing places. These laws should serve as a 
model for comprehensive Federal action. 

The exact number of individuals who 
would benefit from Federal legislation in 
this area is unknown, but several reliable 
estimates underscore the magnitude of 
the problem. 

The National Center for Health Sta
tistics reports that there are approxi
mately 1.87 million Americans of voting 
age whose mobility is restricted as a 
result of physical handicaps. A large 
percentage of the Nation's 23 .5 million 
elderly citizens are also affected by struc
tural barriers. The Department of Trans
portation estimates that, at any one 
time, more than 2.6 million potential 
voters are temporarily disabled by seri
ous, but short-term illnesses or injuries. 
Together these groups represent a sig
nificant number of Americans whose 
ability to exercise their right to vote is 
threatened by the presence of architec
tural barriers. 

In addition to architectural barriers, 
another obstacle to political participation 
by handicapped persons and the elderly 
is the requirement governing absentee 
ballot registration and voting procedures. 
Existing laws, which were designed to 

protect States from vote fraud, dis
criminate against the handicapped, and 
the frail elderly. Many etates, for exam
ple, require a doctor's statement and 
often notarization before a disabled in
dividual can vote absentee. These re
quirements can be expensive, difficult to 
obtain, and in a sense constitute a poll 
tax. 

The bill I am introducing today directs 
the Attorney General and the Secretary 
of Health, Education, and Welfare to 
jointly develop standards which will in
sure that all polling places and regis
tration facilities are fully accessible to 
the elderly and the handicapped. When 
promulgated, these standards will serve 
as a guideline for State and local juris
dictions in the selection of polling and 
registration facilities . States and local 
jurisdictions which have already adopted 
standards as stringent as those pre
scribed by the Attorney General will be 
unaffected by this legislation. 

If no accessible polling place or voter 
registration site is available in a voting 
district, the State shall provide for 
alternative methods of voting and regis
tration. In the case of voting, such al
ternatives will include setting up accessi
ble voting places outside the voting pre
cinct to which the handicapped or elderly 
individual is assigned to vote, modifica
tion of absentee laws, and "curbside" 
voting. Likewise, rlternatives for voter 
registration are required. 

In addition, the bill requires that 
paper ballots be available at all Federal 
election voting sites for the use of per
sons who are unable to operate a con
ventional voting machine. Another pro
vision will aid the blind in their attempts 
to vote. Blind individuals and others who 
have difficulty in operating a voting ma
chine and marking a paper ballot would 
be allowed to designate individuals to 
assist them in the voting booth. 

More than 80 percent of the instruc
tions given in voting places and registra
tion sites are verbal. For the deaf and 
those with hearing difficulties, the bill 
requires that instructions and directions 
be written and posted. 

Whatever the alternative method of 
voting or registration selected, public 
notice shall be given at least 60 days 
prior to the election or close of registra
tion in order to advise those affected 
citizens of the options available to them. 
Handicapped and elderly voters would 
then have ample opportunity to notify 
election officials of their intention to vote 
by an alternative method. 

If the Attorney General has reason to 
believe that a State or political subdivi
sion is not complying with the provisions 
of this act, he has the authority to bring 
action in Federal District Court. 

Mr. President, voting is one of the 
most cherished freedoms guaranteed by 
our Constitution. We in Congress have 
an overriding obligation to insure that 
no American is denied this basic right 
through no fault of his own. The time is 
at hand to remove the barriers which 
have made it difficult for the elderly and 
the handicapped to participate fully in 
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the political process, and I hope that we 
dm enact this bill into law without fur
ther delay.e 

By Mr. DOMENICI: 
S. 393. A bill to amend the Railroad 

Retirement Act of 1974 with respect to 
annuities for widows and widowers of 
certain railroad employees; to the Com
mittee on Human Resources. 

SURVIVOR ANNUITIES FOR WIDOWS AND 

WIDOWERS 

• Mr. DOMENICI. Mr. President, today 
I am introducing S. 393, which amends 
the Railroad Retirement Act of 1974 to 
modify the survivors benefits for widows 
and widowers of railroad employees. 

Annuities are payable to surviving 
widows and widowers, children, and cer
tain other dependents. Eligibility for 
survivor benefits depends on whether the 
employee was insured under the Rail
road Retirement Act at the time of 
death. An employee is insured if he or 
she has at least 10 years of railroad serv
ice and a "current connection" with the 
railroad industry at the time of retire
ment or death. In the great majority of 
cases the "current connection" require
ment is met if the employee had some 
railroad service in at least 12 of the 
months in the 2 Vz years before retire
ment or death. 

Currently, over 300,000 widows and 
widowers are on the Railroad Retire
ment Board's annuity rolls. 

The bill I am proposing today is in
tended to increase the annuities of 
widows and widowers by the difference 
between what they get under current law 
a.nd what the railroad employee was get
tmg. My bill will include widows and 
widowers of employees who died before 
retirement who qualify for survivors 
benefits under current law. 

I ask unanimous consent that the bill 
be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD as 
follows: ' 

s. 393 
Be it enac.ted by the Senate and House of 

Representattves of the United States of 
America in Congress assembled, That section 
4 of the Railroad Retirement Act of 1974 
is amended by adding at the end the follow
ing new subsection : 

"(j) With respect to any month in which 
a surv~vor's annuity otherwise payable un
der th1s Act to a widow or a widower of a 
deceased employee would be in an amount 
less than the amount of the annuity under 
section 3 which would have been payable 
to such deceased employee if not deceased , 
the survivor's annuity of such widow or 
widower shall be increased to an amount 
equal to the amount of annuity that would 
have been so payable to that deceased em
ployee. The annuity would continue to be 
reduced by the amount of social security 
benefits received. Coverage under this Sec
tion would include widows and widowers of 
employees who died before retirement who 
qualify for survivors benefits under current 
law. However , it would exclude supplemental 
annuity benefits under section 3 (e)." 

SEc. 2. The amendment made by the first 
Eection of this Act shall apply with respect 
to annuities accruing under the Railroad 
Retirement Act of 1974. for months begin
ning as to the date of the enactment of this 
Act."e 

By Mr. CHILES (for himself, Mr. 
DoMENICI, Mr. DoLE, Mr. 
GLENN, Mr. BRADLEY, Mr. 
PRYOR, and Mr. COHEN) : 

S. 395. A bill to require studies and rec
ommendations from the Department of 
Health, Education, and Welfare with re
spect to health insurance sold as a sup
plement to medicare, to provide penal
ties for certain sales practices, and for 
other purposes; to the Committee on 
Finance. 
MEDICARE SUPPLEMENTAL HEALTH INSURANCE 

INFORMATION DISCLOSURE PROTECTION ACT OF 

1979 

e Mr. CHILES. Mr. President, today I 
am introducing a bill to provide protec
tions against unethical and unscrup
ulous sales of "medi-gap" health insur
ance policies to older Americans. Sena
tors DOLE, GLENN, BRADLEY, PRYOR, and 
COHEN are joining me as original co
sponsors. 

Medicare now pays for about 40 per
cent of the total health case bill for 
older Americans. The large gaps mean 
that most older Americans, fearful of 
illness and escalating health care costs, 
purchase commercially marketed health 
insurance to supplement their medicare 
protection. Some of it is good, and some 
of it is not. 

Two-thirds of those age 65 and over 
have purchased some form of this in
surance, spending at least $1 billion each 
year. Medi-gap policies pay for about 5 
percent of their total health care bill. 

Testimony before the Committee on 
Aging revealed widespread misinforma
tion, unchecked sales of policies with 
questionable benefits, and callous atti
tudes toward older Americans fearful of 
rising health costs 

We found gross instances of oversell
ing: One woman had been sold 19 health 
insurance policies from 9 djfferent com
panies by 6 different insurance agents in 
just over 1 year, most of which over
lapped or were duplicated and would 
never be of benefit. 

We found some agents "rolling over'' 
policies: They would come back again 
and again to replace old policies with 
new ones, receiving a new, higher com
mission each time. 

We found some agents claiming that 
the expensive policies they were selling 
covered everything medicare did not 
~hen the policy really provided ver~ 
llttle beyond medicare. 

We ~ound individuals posing as li
c~nsed msurance agents selling worthless 
p~eces of paper as health insurance poli
Cies. 

We found agents circulating lists of el
derly people who were particularly vul
nera~le and would buy more insurance. 
In Wisconsin they were called "mooches" 
or "cripples." In Texas, they were called 
"goose lists." 

Since our hearings, further examples 
have surfaced in hearings conducted by 
the House Committee on Aging and 
through newspaper investigations. 

This bill would take what I feel are 
minimum necessary steps to acknowledge 
and fulfill our Federal responsibility to 
prevent these abuses. The magnitude of 
the problem has been acknowledged by 

many members of the health insurance 
industry and by a number of State insur
ance commissioners. During our hear
ings, a spokesman for the National Asso
ciation of Insurance Commissioners 
made a commitment to develop recom
mendations for State action, and mem
bers of the health insurance industry 
have been participating in this effort. 

I recognize these efforts, and support 
them. I believe the most effective correc
tive actions can be taken by the States 
and by individual insurance companies. 
The intent of this bill is to support these 
efforts. Concerned insurance commis
sioners and representatives of health in
surance companies would be fully in
volved in all actions taken. 

First, the Department of Health, Ed
ucation, and Welfare would be required 
to develop, and propose for adoption by 
States, minimum standards for the con
tent and sale of medi-gap policies. In
cluded would be policies designed to 
supplement medicare, such as "wrap
around" policies which commonly pay 
for medicare deductibles and coinsurance 
charges; and other policies which are 
marketed heavily to the elderly, such as 
dread disease and hospital indemnity 
policies. 

Second, HEW would be required to 
make a thorough evaluation of the feasi
bility and effects of a program of Fed
eral certification of medi-gap policies. 
If a medi-gap policy met standards for 
benefits, exclusions, premiums, and loss 
ratios and if other standards for infor
mation disclosure, solvency guarantees, 
and company marketing practices were 
met, for instance, that policy could be 
advertised and sold as meeting Federal 
standards. Misuse or falsification of cer
tification would be subject to penalties. 

I would like to have some more evalu
ation of the effort and costs which would 
be involved in such a program, and the 
expected impact, before we fully insti
tute such a measure. If model regula
tions and standards are uniformly 
adopted and enforced by all States for 
instance, such a Federal program ~ay 
not be necessary. 

Third, the bill provides penalties of up 
to $25,000 fine or 5 years imprison
ment for anyone who misrepresents in 
any way an association with medicare 
for the purpose of soliciting business for 
medi-gap sales. 

This is a strong penalty, but it is con
sistent with existing medicare fraud 
penalties, and I think we owe the same 
protection to medicare beneficiaries. It 
would be a strong deterrent for those in
surance agents who imply they are col
lecting premiums for medicare, or say 
they need to come to a home to explain 
changes in medicare, simply to get a 
foot in the door to sell insurance. 

Fourth, HEW would be required to 
provide comprehensive, timely, and easy 
to understand information to all medi
care beneficiaries on the types of medi
gap policies available. their relationship 
to medicare and medicaid benefits, and 
the probable need for such policies. 

Virtually every witness during our 
hearings concluded that a significant 
amount of abuse could be avoided if 
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medicare beneficiaries were better in
formed about medicare and the medi
gap policies being sold. Federal Trade 
Commissioner Dole concluded that a 
wide information gap has made it vir
tually impossible for older Americans to 
make rational purchase decisions. As 
Wisconsin State Insurance Commis
sioner Harold R. Wilde observed: "Mil
lions make a good choice. Millions of 
others do not." 

I believe, and Secretary Califano has 
agreed, that the Federal Government has 
a responsibility to improve its medicare 
information and extend that responsi
bility to information to help evaluate 
supplemental insurance. 

Fifth, the Federal Trade Commission 
would be required to undertake a nation
wide study of unfair and deceptive prac
tices in medi-gap advertising, solicita
tion, and marketing practices. The Com
mission would also be required to assess 
the relative impact of a number of differ
ent State approaches to regulation of 
medi-gap insurance sales. The activities 
of the Department of Health, Education, 
and Welfare and the Federal Trade Com
mission would be carried out in consulta
tion with each other. 

We are not facing a brand new issue, 
and I do not expect implementation of 
these provisions to take a long time. I 
urge my colleagues to see that this bill 
is passed soon, so we can bring a quick 
end to the incredibly callous treatment 
of too many older Americans. 

I ask unanimous consent that the text 
of the bill be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the REcORD, as 
follows: 

s. 395 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, 

SHORT TITLE 
SECTION 1. This Act may be cited as the 

"Medicare Supplemental Health Insurance 
Information disclosure and Protection Act oJ 
1979". 

FINDINGS AND PURPOSE 
SEc. 2. (a) The Congress finds that signifi

cant numbers of the Medicare beneficiaries 
who have availed themselves of the option, 
provided for under section 1803 of the So
cial Security Act , to obtain supplementary 
health insurance protection, have been sub
jected to misinformation and unethical 
sales practices when making purchases of 
supplementary policies, and that a combi
nation of Federal , State , and private action 
is necessary to ensure that these beneficiaries 
have access to complete, timely, and accu
rate information on the nature and costs of 
supplementary health insurance . The Con
gress also find,s that increased protection 
against certain selling practices is necessary. 

(b) The Congress finds that Federal re
sponsibility in fully carrying out the provi
sions of title XVIII of the Social Security Act 
extends to providing an assurance of the 
quality of suitable additional insurance pro
tection against health costs not included 
within the protections offered bv title XVIII . 

DEFINITIONS 
SEc. 3. For the purposes of this Act--
( 1) the term "Medicare" means the pro

gram of health insurance for the aged and 
disabled under title XVIII of the Social Se
curity Act; 

( 2) the term " Medicare eligible person" 
means a person entitled to benefits under 

part A or eligible to enroll under part B 
of the Medicare program; and 

(3) the term "Medicare supplemental in
surance" means-

( A) any policy of accident or sickness 
insurance which is designed to supplement 
Medicare or is advertisej, marketed, or other
wise purported to be a supplement to Medi
care; and 

(B) any other policy of accident or sick
ness insurance marketed or sold to Medi
care eligible persons, including a specific ill
ness or specific benefit or hospital indemnity 
policy, regardless of whether it is purported 
to supplement Medicare benefits. 

PENALTIES FOR CERTAIN SALES PRACriCES 
SEc. 4. Section 1877 of the Social Secu

rity Act is amended by adding at the end 
thereof the following new subsection : 

" (e) Whoever falsely assumes or pretends 
to be acting, or misrepresents in any way 
that he is acting, under the authority of 
or in association with the program of health 
insurance established under this title for 
the purpose of selling or attempting to sell 
insurance, or in such pretended character 
demands or obtains any money, paper , docu· 
ment, or thing of value, shall be guilty of 
a felony and upon conviction thereof shall 
be fined r:ot more than $25,000 or imprisoned 
for not more than five years, or both.". 

MINIMUM STANDARDS FOR MEDICARE 
SUPPLEMENTAL INSURANCE 

SEc. 5. (a) The Secretary of Health, Edu
cation, and Welfare shall develop, for pro
posed adoption by States, model legislation 
and regulations concerning proposed mini
mum requirements for the sale of Medicare 
supplemental insurance to Medicare eligible 
persons. 

(b) In the development of such model 
legislation and regulations, the Secretary 
shall consult with consumers, the Federal 
Trade Commission, the National Associa
tion of Insurance Commissioners, and rep
resentatives of the health and accident 
insurance industry. 

(c) The Secretary shall include in such 
proposal recommendations for minimum 
national uniform standards for all health 
insurance policies advertised for sale to , or 
sold to , Medicare eligible persons. 

(d) Recommendations shall address, but 
not be limited to, m1mmum benefits 
required of policies sold as Medicare supple
mental insurance; accurate and descriptive 
labeling of all such policies; the relation
ship between premiums charged and benefits 
paid under such policies; policy exclusions 
a nd limitations (including limitations on 
pre-existing conditions) under such policies; 
and requirements for information disclo
sure and fair sales practices in the advertis
ing and marketing of such policies. 

(e) The recommended minimum national 
uniform standards shall be made widely 
available to members of State legislatures 
and the public. 

STUDY OF FEDERAL CERTIFICATION 
SEc . 6. (a) The Secretary of Health, Edu

cation, and Welfare shall undertake a study 
of the feasibility and desirability of a pro
gram of Federal certification of Medicare 
supplemental insurance, and report his find
ings and recommendations to Congress 
within one year. 

(b) The study shall include an assess
ment of the probable impact of certification 
on prevention of abuses in the content, pre
miums, and marketing of Medicare supple
mental insurance, and of any additional 
costs to consumers resulting from certifica
tion. 

(c) For purposes of the study, the Secre
tary shall determine the relative impact of 
ce-rtification made available on a voluntary 
basis to insurance companies wishing to 
participate in the program, and of a man-

datory requirement that all Medicare sup
plemental insurance sold to Medicare eligible 
persons meet conditions of certification. 

(d) For purposes of the study, the Secre
tary shall include, to the extent practicable, 
analyses of the impact of standards for 
Medicare supplemental insurance which may 
have been proposed under the provisions of 
section 5 of this Act. The study shall also 
include an assessment of the feasibility and 
desirability of applying standards relating 
to insurance company marketing practices 
and such additional requirements for certi
fication as the Secretary may deem ap
propriate. · 
INFORMATION FOR MEDICARE ELIGIBLE PERSONS 

SEc. 7. (a) The Secretary of Health, Educa
tion, and Welfare shall make readily avail
able to all Medicare eligible persons and 
persons about to become eligible, in easily 
understandable language, comprehensive in
formation on the types of Medicare sup
plemental policies available, the relationship 
of these policies to Medicare and Medicaid 
benefits, and the probable need for supple
mental insurance by Medicare eligible 
persons. 

(b) Such information shall be made 
readily available in printed form and 
through other means,· such as counseling, 
where feasible. 

(c) The Secretary shall also recommend 
to Congress other appropriate means of en
suring full disclosure of essential informa
tion to Medicare eligible persons who pur
chase Medicare supplemental insurance. 

FEDERAL TRADE COMMISSION STUDY 
SEc. 8. (a) The Federal Trade Commission 

shall undertake a nationwide study of unfair 
or deceptive acts and practices in the sale 
of Medicare supplemental insurance to Medi
care eligible persons and report its findings 
to Congress within one year after the date 
of the enactment of this Act. 

(b) The study shall include, but not be 
limited to, unethical or inappropriate activi
ties in the advertising, solicitati-on, and sale 
of such insurance policies by insurance com
panies or their agents , whether directly em
ployed or acting as independent contractors. 
and a determination of the relative impact of 
differing State and regulatory approaches to 
the sale of such insurance to Medicare eligi
ble persons. The Commission shall rec-om
mend to Congress additional actions which 
should be taken to deter misinformation and 
unethical or inappropriate activities in the 
sale of such policies to Medicare eligible 
persons. 

(c) The Commission shall conduct such 
study in consultation with consumers, the 
Department of Health, Education, and Wel
fare, the National Association of Insurance 
Commissioners, and representatives of the 
health and accident insurance industry.e 

• Mr. DOLE. Mr. President, I am pleased 
to join my distinguished colleague from 
Florida, Senator CHILES, in introducing 
this legislation requiring certain studies 
and recommendations with respect to 
supplementary health insurance sold to 
the elderly. 

PLIGHT OF THE AGED 

Without question, health care costs are 
a significant expense and of primary 
concern to those of our citizens who are 
elderly. At present, medicare pays only 
38 percent of the total health care costs 
of the elderly. In addition to medicare 
deductibles and coinsurance, the elderly 
are required to pay for many types of 
services that are not reimbursable under 
the medicare program at this time. Ex
amples of such services are out-patient 
drugs, eyeglasses, hearing aids, dental 



2178 CONGRESSIONAL RECORD- SENATE February 8, 1979 

care, and most importantly, certain types 
of long-term care. 

The annual amount of out-of-pocket 
per capita health care expenditure for 
the elderly reached $403 in 1976. This 
amount continues to grow and is fright
ening for the elderly since many are on 
fixed budgets. The elderly are faced with 
serious dilemmas: Limited dollars versus 
escalating health care costs; the increas
ing risk of illness due to age; and the 
Inability of medicare to finance all serv
ices necessary. Because of these dilem
mas, many seek out supplementary 
health care insurance plans to cover the 
gaps in coverage <and financing ) of 
health care services. These policies are 
often referred to as ' 'medi-gap" plans. 

SUPPLEMENTARY HEALTH INSURANCE 

In 1975, it was estimated that 63 per
cent of all Americans over 65 had some 
private health insurance coverage for 
hospital care alone and that 55 percent 
of all older Americans had some sort of 
private health insurance to cover phy
sicians' services. Premiums for this type 
of insurance coverage cost the elderly ap
proximately $1 billion last year. 

This type of private insurance, referred 
to as medi-gap or medicare supplemen
tal insurance, is designed to fill the gaps 
in the benefits structure of the medicare 
program and pay service rather than in
demnity benefits. Additionally, many 
elderly also purchase indemnity policies 
which pay a certain number of dollars 
per day of hospitalization. The third type 
of insurance frequently purchased by the 
elderly is a limited policy which is fre
quently referred to as a dread disease 
policy. It pays benefits, often indemnity, 
only in the event the insuranced individ
ual contracts a certain disease, which is 
in most instances cancer. 

Some of our elderly citizens hold 15, 20 
or even more of these policies in an 
attempt to cover as many costs and 
services as possible. An estimated 23 per
cent of those who buy this private health 
insurance have some unnecessary dupli
cation in coverage. Many other problems 
with these insurance plans have also been 
noted. 

PROBLEMS WITH SUPPLEMENTARY HEALTH 

INSURANCE 

In hearings held by the Special Com
mittee on Aging of the U.S. Senate and 
in investigations by the Federal Trade 
Commission into the private health in
surance market to supplement medicare, 
many unscrupulous and questionable 
practices came to light. In a document 
prepared by the staff of the Federal 
Trade Commission, the following de
scription of some present insurance com
pany practices can be found: "Un
scrupulous agents selling door-to-door or 
mail order advertisements often mislead 
or frighten them <the elderly ) into 
"loading up" on two or more policies or 
replacing policies each year-a practice 
known as "twisting." When they file 
claims, many of them find that coverage 
they thought would fill all the gaps in 
medicare falls short of their expecta
tions. Most supplemental policies would 
not pay for preexisting conditions or the 
major gaps in medicare, such as nursing 
home care, excess provider charges, and 
prescription drugs." 

The report which is summarized in 
the testimony presented by Elizabeth 
Handford Dole, Commissioner, FTC, to 
the Senate Special Committee on Aging, 
also indicates that· inadequate informa
tion, ignorance about the real health 
risks faced by the elderly, nonstandard
ized coverage, and special limitations for 
the elderly in these plans all lead to 
problems. Commissioner Dole, in addi
tion to outlining these difficulties, also 
notes that the elderly are frequently con
fronted with policies which pay back in 
benefits only a relatively low percentage 
of dollars paid in premiums. Of course, 
the worse abuse of all are the 3care 
tactics used by some agents to sell these 
questionable policies. 

Mr. President, I ask unanimous con
sent that Commissioner Dole's testimony 
be printed in the REcORD. 

There being no objection, the testi
mony was ordered to be printed in the 
REcoRD, as follows : 
TESTIMONY OF ELIZABETH HANFORD DOLE, 

COMMISSIONER, FEDERAL TRADE COMMISSION 

Mr. Chairman and Members of the Com
mittee: Thank you for inviting me to testify 
here today on behalf of the Federal Trade 
Commission. I welcome this opportunity, for 
I share with you a deep personal concern 
about the problems of the elderly. I am 
pleased that , thanks t o your efforts, the issue 
of Medicare supplement or "Medigap" in
surance is beginning t o receive the attention 
it so urgently needs . 

More than half the people in this country 
aged 65 and over have private health in
surance in addition t o Medicare. They pur
chase it because they worry about meeting 
the medical expenses which Medicare does 
not cover, and with good reason. On the aver
age , elderly individuals spend $1360 per year 
on health care, three times as much as the 
rest of the adult population. In 1976 Medicare 
paid only 38 % of their health care costs.1 

At this Committee's hearing on May 16, 
both state officials o.nd consumers told of 
the abuses associated with the marketing of 
Medicare supplement insurance. There was 
testimony that some dishonest agents take 
advantage of the isolation or phsysical dis
ability of many older people. Some agents 
engage in "stacking," or selling several 
policies with overlapping coverages to the 
same person . Another common marketing 
abuse is "twisting," or persuading people to 
cancel their policie·s and buy new ones which 
subject them to new exclusions and waiting 
periods. Some agents a.lso misrepresent that 
they are from Medicare or Social Security or 
that the policies they c;ell have been approved 
or sponsored by the federal government. The 
Federal Trade Commission commends those 
state insurance commissioners who have in
creased their enforcement efforts in order to 
put an end to misconduct by agents . 

It is also important to recognize that there 
is such a dearth of consumer information in 
the Medicare supplement market that it is 
almost impossible for consumers to make 
rational purchase de~isions ; agent miscon
duct is thus facilitated . A great variety of dif
fering policies effectively precludes buyers 
from comparing benefits or premiums, re
sulting in lack of price ccmpetit ion and the 
sale of duplicate coverage to hundreds of 
J:."eOple who are under the impression that 
they are filling all the gaps in Medicare. Other 
areas of widespread misunderstanding are 
the limited nat ure of Medicare supplement 
coverage, the relatively high cost of coverage 
for the initial deductibles compared to in
surance against catastrophic medical ex
penses, and exclusions for pre-existing 
medical conditions. 

Foot notes at end of article . 

This morning I would like to describe some 
of the common informational problems in 
the Medicare supplement area , and then re
view briefly the public policy alternatives 
and some recent state initiatives. These sub
jects are discussed at length in a staff report 
which is nearing completion and which we 
hope to release to you next month. Finally, 
I'd like to discuss the possibility of an impact 
evaluation of various state approaches, con
ducted perhaps as a cooperative federal-state 
effort, to determine the most effective 
method of making Medigap supplement in
surance comprehensible to everyone . 

Why should the federal government be
come involved in this area? 

First, the Medicare supplement market is 
a by-product of the federal Medicare pro
gram. Supplemental insurance is confusing 
because Medicare's benefit structure is com
plicated. Commissioner Harold Wilde of 
Wisconsin has observed that the federal gov
ernment has a moral responsibility to cope 
with the problems Medicare has caused. 

Second, there are arguments for a uniform 
approach to Medicare supplement regulation, 
which federal study could facilitate . Con
tinuing variation in state standardization 
regulations carries the spectre of insurers 
having to market different Medigap policies 
in every state , with obvious increasing costs. 
In addition, it would appear that uniformity 
would benefit consumers by ensuring that 
the categories for Medigap insurance will be 
the same should they move to another state. 
These and other issues should be assessed 
in the impact evaluation to determine if 
there are particular reasons why uniformity 
is desirable in this segment of the insurance 
market. 

Third, most states would not be able to 
enforce their Medicare supplement regula
tions against mail order insurers not licensed 
in their states. Many supplement and indem
nity plans are sold by mail. 

As you know, the McCarran-Ferguson Act 
generally immunizes the "business of insur
a.nce" from the Sherman, Clayton, and FTC 
Acts to the extent that such business is regu
lated by state law. However, federal agencies 
can make valuable contributions to the 
deliberations in this important area by un
dertaking studies and making recommenda
tions to Congress and to the states. 

THE COMPLEXITY OF THE MARKET 

Three types of health insurance policies 
are commonly sold to the elderly. "Medigap" 
or Medicare supplement policies pay service 
benefits to fill some of the gaps in Medicare: " 
generally they pay some or all of Medicare's 
initial and daily deductibles and coinsur
ance . 

The second and third types, hospital in
demnity and dread diseases policies, may be 
sold to adults of any age, but many com
panies emphasize sales to the elderly .~ Un
like Medigap policies, indemnity policies pay 
a certain dollar amount per day of hospitali
zation, t ypically $20 to $50, to offset daily 
hospital costs which usually run to $150 or 
more. Finally dread disease contracts cover 
only some of the expenses incurred for care 
of a particular illness, such as cancer. 

Even in the Medigap category alone, there 
is virtually no standardization.• Let me give 
you a few examples. Some Medigap policies 
cover only the Part A initial and daily hos
pital deductibles; some place low dollar lim
its on coverage for the 20 % coinsurance un
der Part B ; some cover virtually the full 20 % 
Part B coinsurance, but others only for those 
medical services rendered in a hospital se,t
ting, and not for the same procedures per
formed outside a hospital. Some sell seve·ral 
policies with piecemeal , but overlapping. 
coverages . Some mix service and indemnity 
benefits . 

It is difficult enough for anyone to have a 
thorough understanding of Medicare's com
plex benefit structure and its gaps. Now add 
to that the bewildering variety of ways each 
different insurer fills some of those gaps . 
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Then, when hospital and nursing home in
demnity plans and dread disease contracts 
complicate the picture, comprehension and 
comp·arison become almost impossible for 
consumers. 

Confusion caused by the multiplicity of 
policies often leads consumers to buy two or 
more po1icies in an effort to obtain complete 
coverages. It has been estimated that 
twenty-three percent of the people over 65 
who have private insurance have two or more 
policies covering hospital cost s, resulting in 
some degree of overlapping coverage." Medi
gap policies generally include coordination 
of benefits clauses. This means that in the 
areas of overlap , only one policy will pay for 
each gap. For instance, a person who buys 
three policies which cover the $144 Part A 
deductible will not receive $432 in the event 
of hospitalization. Only the first policy will 
pay $144 in benefits. The buyer has wasted 
the portion of the second and third 
premiums which paid for the duplicate cov
erage of the initial deductible. Those elderly 
persons who live on fixed incomes can ill af
ford to spend their money on such worth
less duplication . 

Both indemnity and dread disease plans 
will pay benefits in addition to Medicare 
and any other private insurance, giving "ex
tra cash ." 6 However, these policies often pro
duce few benefits in relation to the amount 
of money invested; they typically have very 
low loss ratios. 

Even the elderly person with only one 
Medigap policy may have a low value prod
uct . Since comparison shopping is fore
closed, many Medicare supplement insurers 
are not obliged to price or operate com
pet ively. Recently the outgoing Chairman 
of the Board of the Health Insurance 
Association of America criticized those 
companies whose loss ratios are "far too 
low ," saying they "give a bad name to the 
whole industry." • 

LACK OF INFORMATION 

Many people purchase supplemental cov
erage in the belief that their private in
surance will take care of all of the medical 
expenses Medicare will not pay. Often agents 
tell their prospects : "This policy will cover 
everything that Medicare doesn 't cover." s 
In reality many Medigap policies exclude 
from coverage t he very same areas which 
Medicare will never cover: out-of-hospital 
prescription drugs , most nursing home care, 
routine physical examinations , eyeglasses, 
hearing aids , and dental care. Medicare will 
not pay for the portion of physicians' fees 
which exceed a " reasonable charge," as 
determined by the Medicare carrier .n We 
are not aware, either, of any Medicare sup
plement insurer who will pay those excess 
charges. 

Of course, Medicare's determination of 
reasonable charges is a measure designed 
to control costs. We are not suggesting that 
Medigap insurers should provide reimburse
ment for excess physicians' charges. Nor do 
we mean to say that supplemental policies 
should fill every gap in Medicare. The prob
lem is the common misperception that 
Medicare supplemental coverage is compre
hensive. Actually its role is limited; pri
vate health insurance accounts ,for only 
5 c-;, of the health care expenses of the 
elderly. How many people would buy Medi
gap policies if they knew how incomplete 
their coverage might prove to be? 

Consumers may not realize that some 
kinds of Medicare supplement coverage are 
more expensive than others. For example , 
they pay more for coverage for the initial 
deductibles than for insurance covering 
those catastrophic medical expenses which 
could mean financial disaster . The Cali
fornia Department of Insurance estimates 
that it costs, on the average, $30 per year 

Footnotes at end of article . 

to buy insurance for the $60 annual Part B 
deductible . 

It is important that consumers know how 
much first-dollar insurance coverage really 
costs them, as well as which Medigap poli
cies provide it and which do not. Some 
people, however, want first-dollar coverage 
for health care expenses because it gives 
them a sense of security, and they may not 
realize that not all Medigap policies cover 
the initial deductibles. Once again, the 
problem is lack of information. And if 
consumers knew the true cost of first
dollar coverage, perhaps they would not 
choose it . 

Many Medigap policies exclude coverage or 
require waiting periods before they will cover 
pre-existing conditions . Under "pre-X" 
clauses, an insurance company can deny 
coverage for conditions which existed before 
the policy went into effect. Since many el
derly people have multiple health problems, a 
policy may lose much of its value if the in
surer interprets a pre-X clause strictly to 
deny claims for any illness which developed 
out of pre-existing conditions. Some campa
nies insure all applicants regardless of medi
cal history, then deny their claims , citing 
pre-existing conditions.1" Because pre-X 
clauses are not uniform, it may be extremely 
difficult for the consumer to anticipate what 
his premium dollar is buying. 
POSSIBILITIES FOR GOVERNMENTAL ACTION: STATE 

APPROACHES 

In attempting to solve the consumer in
formation problems in the Medicare supple
ment area, the states have developed three 
possible approaches . The first of these is the 
establishment of minimum standards . Cali
fornia has set a benchmark minimum loss 
ratio of 55 % for Medicare policies.n An Illi
nois statute requires that all such policies de
livered in that state must fill certain gaps, 
including the initial Part A deductible, Part 
A copayments, and Part B coinsurance. 

A second approach is to bring about stand
ardization by establishing categories for poli
cies and requiring that each policy carry an 
appropriat e label. Wisconsin's new rule sets 
up four benefit levels for Medigap policies, 
which must now bear the corresponding 
number. Categories 1 to 3 range from most 
to least comprehensive. Policies in category 
4A supplement only Part A of Medicare , 
which those in category 4B supplement only 
Part B. 1" California has also established, in a 
different way, three categories for Medicare 
supplement policies , labelling them "in
hospital only", "in-and out-of hospital" , and 
· · catastrophic .'' 

The third type of public policy initiative 
involves efforts to provide information to 
consumers in order to permit the market to 
function more effectively. The most com
mon method is a disclosure requirement. 
Wisconsin requires agents to give out an 18 
page booklet and California mandates the 
use of general one-page disclosure forms . In 
Oregon, insurers or agents must fill in the 
blanks on a disclosure chart showing Medi
care benefits , gaps , and policy benefits . New 
Mexico requires a slightly different disclosure 
chart. In my opinion , a chart would be par
ticularly useful if it could show not only 
Medicare's coverage and gaps and the policy's 
benefits and costs , but also the expenses the 
consumer would still have to pay out-of
pocket. 

I should emphasize that these state ap
proaches-minimum standards, standardiza
tion combined with labelling, and disclosure 
requirements-are not mutually exclusive . It 
may well be that a combination of these 
regulatory measures would be most effective . 

At present, when an agent or an advertise
ment exaggerates the worth of a Medigap 
policy, the prospective buyer typically has no 
where else to turn for impartial information 
to correct the misunderstanding. Other 
methods have been suggested besides manda-

tory written disclosures to assure that buy
ers get the information they need, such as 
individualized insurance counseling and con
sumer education measures to furnish facts 
whic ~ insurers do not generally provide: 
Medicare coverage and gaps; eligibility for 
Medicaid; 1'1 health risk information (e.g ., 
average length of hospital stay for the over-
65 age group) ; and rating of companies' rec
ords in handling claiins. In addition, non
traditional avenues for increasing consumer 
awareness , such as the use of television spots , 
should be explored. 

IMPACT EVALUATION 

What is needed to ferret out the problems 
and evaluate the public policy implications 
of alternative solutions? We believe the an
swer is an impact evaluation of existing 
state regulations of Medicare supplement in
surance, with central focus on the effective
ness of different regulatory systems in facili
tating the purchase of Medicare supplement 
insurance which meets consumers' ' needs 
and expectations. 

Considerable groundwork would be neces
sary to narrow the focus of t he study. Basic 
facts about the Medicare supplement indus
try, r;uch as total premium volume, are pres
ently unavailable.H It is evident that dupli
cate coverage is a serious problem, but no 
one knows its precise nature or extent. It 
would be important to learn from consumers 
what information they feel is essential to 
make wise purchasing decisions. 

A full-scale impact evaluation would help 
to answer the complex and important policy 
questions which abound in t he Medicare 
supplement area: Is it possible to provide 
ccmplete yet comprehensible explanations 
of Medicare and the multitude of ways pri
vate insurers fill some of its gaps? Is stand
ardization necessary to make the market's 
offerings understandable? Should public 
policy try to influence the consumer 's choice 
between costly first-dollar coverage and 
what economists might call more rational 
insurance for catastrophic medical expen
ses ? What are the arguments for and against 
the sale of dread disease or indemnity 
policies? 

An impact evaluation would be timely be
cause several states ' regulatiOI1s have become 
effective within the past year. As I have 
already indicated , Wisconsin and California 
have established totally different systems of 
standardization and labelling. Oregon and 
New Mexico have different disclosure re
quirements, but no regulations involving 
standards. Illinois sets minimum st andards 
but does not prescribe any particular dis
closures . An evaluation should point up the 
s t rengths and weaknesses of each state's 
system and should assess the desirability of 
a model regulation. 

An impact evaluation could also provide 
information about the effectiveness of vari
ous disclosures and recommend follow-up 
consumer education and counseling meas
ures. And if current debates lead to the 
establishment of some form of national 
health insurance, it appears that the results 
of such a study would be valuable to policy 
makers since a similar supplemental market 
might well develop under any system pro
viding a less than comprehensive benefit 
package. The results of the impact evaluation 
would be available, of course, for the use of 
state regulators and legislators, Congress and 
the public. 

How should this impact evaluation be per
formed? Perhaps a cooperative federal/state 
effort would be best, with participation by 
the National Association of Insurance Com
missioners, FTC, and HEW. A joint HEW I 
FTC/ NAIC project would bring together dif
ferent types of expertise, each of which would 
contribute greatly to such a study. The NAIC 
and state insurance departments have first
hand experience with insurance regulation 
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and access to data. In fact, on June 12 the 
Accident and Health Subcommittee of the 
National Association of Insurance Commis
sioners voted to create a Task Force to in
vestigate regulation of health insurance sold 
to the elderly and identification of other 
health insurance products "which do not 
fulfill the public's interest." HEW would con
tribute knowledge about the Medicare pro
gram, and the FTC's expertise in the areas of 
consumer protection, information disclosure , 
and competition would be pertinent. We 
would welcome the opportunity to work with 
the NAIC and HEW in such an undertak~ng . 

In conclusion, Mr. Chairman, I am con
vinced that inappropriate medicare supple
ment insurance purchases can impose severe 
hardships on the elderly. We must begin now 
to determine the best approaches for resolv
ing these problems, and I hope that my testi
mony this morning will make some contribu
tion to that endeavor. 

FOOTNOTES 

' They must pay initial and daily hospital 
deductibles under Part A. and the initial 
deductible and 20 percent coinsurance for 
medical services under Part B . In addition, 
they must pay the entire bill for certain 
kinds of care : rout ine physical examinations ; 
most eye, hearing, and dental care ; medical 
appliances such as eyeglasses. hearing aids, 
and dentures; out-of-hospit al prescription 
drugs which can be self-administered; and 
homemakers ' services or meals at home, 
a mong others. The Medicare program was 
never intended, of course, to provide com
plete coverage. Instead, it was meant to serve 
as a base on which people could build by 
means of private health insurance and em
ployer retirement plans. See Medicare Gaps 
and Limitations, Hearing Before the Subcom. 
on Health and Long-Term Care of the House 
Select Committee on Aging, 95th Cong., 1st 
Sess. 36 ( 1977) (Appendix I ; "The Aged and 
their Health Expenditures" ). 

" The health insurance industry sometimes 
designates such Medigap policies as "wrap
around" coverage. 

" Some companies make a special sales 
pitch to older women with limited incomes. 
Commercial Health and Accident Industry, 
Hearings before the Subcommittee on Anti
t rus t and Monopoly of the Senate Committee 
on the Judiciary, 92nd Cong., 2nd Sess. 591. 
829. 1150 (1972). 

• See generally Health Insurance for Older 
People : Filling the G aps in Medicare, Con
sumer Reports 27 (Jan. 1976) . 

:. G. Ellenbogen , Privat e Health Insurance 
Supplement ary to Medicare (a working paper 
prepared for the Senat e Special Committee on 
Aging) 7-8 (1974) (1972 Social Security Ad
ministration estimate) . For another estimate 
ba~ed on the 1974 National Health Survey of 
40.000 households, see 52 Hospitals (Journal 
of the American Hospital Association) 20 
(May 16, 1978) (In 1974 53.8 % of those 65 
and older had private hospital insurance in 
addition to Medicare and 12.1 'rr of those had 
two or more plans ) . 

'' Since indemnity and dread disease policies 
are a fixed dollar amount per day regardless 
of Medicare coverage, the benefits are not 
necessarily related to a Medicare patient 's 
need for cash to pay for medical expenses. 

' Speech by Robert A. Beck, CLU, Chairman 
and Chief Executive Officer-Elect and Presi
dent of Prudential Insurance Company of 
America, to the Health Insurance Association 
of America, Group Insurance Forum, Chicago, 
Illinois, May 1, 1978. Mr. Beck said that these 
low loss ratios "could never be expected to 
reach a reasonable figure ." Sometimes a low 
loss ratio reflects the fact that a policy has 
only been in use for a few years; in later 
years the claims pai:i out to policy-holders 
will increase. Apparently. Mr. Beck meant 
that some supplemental policies will never 

show a loss experience sufficiently favorable 
to represent a good value for buyers, because 
of limited benefits, arbitrary denials of 
claims, and/ or unreasonable expense ratios. 

" See, e.g. , International Security Life In
surance Co . v. Finck, 475 S .W. 2d 263 (Tex. 
Civ. App . 1972); aff'd in part and rev'd in 
part, 496 S.W. 2d 544 (Tex. 1973) . 

'' During the second quarter of 1977, Medi
care Part B carriers made some reduction in 
80 <;;. of the unassigned claims for physicians' 
services filed with them. They reduced the 
total dollar amount of unassigned Part B 
claims fi.led 

8
by 21 '7o . This means that Medi

care pat1ents can expect to pay, on the aver
age, 36 ~c of their physicians' bill themselves 
(20 7o coinsurance plus roughly 20 % of the 
remaining 80 % ) . Medigap policies which 
cover the 20 % coinsurance under Part B gen
erally pay 20 % of the amount the Medicare 
carrier determines to be reasonable . 

H Dishonest agents sometimes "clean
sheet" elderly applicants, or encourage sub
mission of their applications without any 
mdication of prior health problems, to en
sure that the company will underwrite the 
risk. Again, the company can deny claims on 
the basis of pre-existing conditions, a prac
tice known as "post-claims underwriting." 

11 Recently, New Jersey Insurance Commis
sioner Sheeran banned the sale of more than 
100 individual health policies with loss ra
tios of less than 50 'k , including many low
value products marketed especially to the 
elderly . 

1" The major factor which distinguishes 
categories 1, 2, and 3 is the difference in the 
lowe3t permissible dollar limit each may set 
on claims. Categories 4A and 4B have dollar 
limits as high as category 1, but each supple
ments only one part of Medicare. 4B policies 
may also provide for a large deductible, up 
to $500 . 

1'' In most states, Medicaid programs pay 
for almost all the medical expenses for people 
whose incomes are low enough to qualify. It 
is almost always unnecessary and inadvisable 
for an elderly person who is eligible for Medi
caid to buy any private health insurance at 
all . but many now do. 

11 Estimates of total annual Medicare sup
plement premium volume range from $0.5 to 
$1 billion. However, no reliabre figure exists 
because insurance companies are generally 
not required to separate Medicare supple
ment experience from the accident and 
health insurance data they report to state 
insurance departments. · 

WHERE GOVERNMENT HAD FAILED 

Mr. DOLE. Mr. President, it is addi
tionally difficult for senior citizens to 
make informed and rational decisions 
about their need for private health in
surance because they lack the appro
priate amount and type of information 
about medicare. A great deal of blame 
for this problem must certainly be placed 
on the Government. which has done an 
inadequate job of informing elderly indi
viduals fully about their medicare bene
fits. While many individuals may be 
aware that medicare does not cover 
everything, they are unsure of what the 
exact gaps are and how to most rational
ly fill them with private insurance. 

UNITED EFFORT 

The Senator from Kansas joins the 
distinguished Senator from Florida in his 
effort to form a United Front to combat 
the problems I have outlined. All the 
solutions will certainly not fall solely 
within the appropriate jurisdiction of 
the Federal Government, nor the insur
ance industry, nor of the State insurance 
commissioners. The responsibility for 
solving the problems with supplemen-

tary health insurance must be shared by 
us all. 

The insurance industry itself has be
gun to address these problems, and they 
are to be commended for their efforts. 
Many State insurance commissioners are 
contributing their thoughts and exper
tise in helping solve the question of how 
to prevent abuses in the system while 
still providing and encouraging the 
availability of rational and responsive 
supplementary health insurance. 

The legislation we introduce today is 
built upon our belief in this need for a 
united front. As Senator CHILES has out
lined, our legislation requires studies and 
recommendations from the Department 
of Health, Education, and Welfare and 
the Federation Trade Commission with 
respect to health insurance sold as a 
supplement to medicare. The legislation 
also contains a penalty provision forcer
tain sales practices found to be mislead
ing or abusive. One of the most impor
tant responsibilities given to the Federal 
Government in this legislation will be 
the development of understandable and 
complete information on the medicare 
program for the elderly. 

CONCLUSION 

We, each of us, have a responsibility 
to the elderly in our communities to 
protect them against the type of abusive 
practices that have come to light with 
respect to the sale of supplementary 
health insurance. The Senator from 
Kansas is hopeful that the legislation in
troduced today will assist us in these 
efforts.• 

By Mr. DOLE (for himself and 
Mr. McGoVERN): 

S. 396. A bill to amend the Internal 
Revenue Code of 1954 to exempt farm 
trucks and soil and water conservation 
trucks from the highway use tax; to 
the Committee on Finance. 

HIGHWAY USE TAX EXEMPTION 

• Mr. DOLE. Mr. President, I am pleased 
to join with my distinguished colleague 
from South Dakota, Mr. McGovERN, in 
introducing legislation to exempt farm 
trucks and soil and water conservation 
vehicles from the highway use tax. 

SENATE APPROVAL 

This legislation is similar to a proposal 
which the Senate adopted as an amend
ment to the Revenue Act of 1978. Sena
tors at that time were in agreement that 
the present law is inequitable to owners 
of farm use trucks. Unfortunately, the 
amendment was not included in the con
ference report and the inequity remains. 

Mr. President, the highway use tax 
is designed to maintain our Federal high
way system by having trucks pay a spe
cial tax, based on weight. Under current 
law, the highway use tax is levied on 
all single unit trucks of 13,000 pounds 
unloaded weight ; on all three-, four-, or 
more-axled truck/ tractors; on two-axled 
truck / tractors if the unloaded weight is 
5,500 pounds or more; and on all com
bination-type trucks with two axles or 
more if the unloaded weight is 9,000 
pounds or more. Each owner is required 
to file annually and pay the tax. The 
current tax ranges between $81 and $240 
annually. 
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I do not, however, feel that owners of 
farm-related vehicles need be subject to 
this tax. Farm trucks are for farm use 
and do not make extensive use of Fed
eral highways. In general, farm trucks 
can be found operating in the field or on 
State and county back roads. Requiring 
the owners of farm trucks to pay a spe
cial tax for the upkeep of the Federal 
highway system is inherently unjust. 

This bill has been carefully drawn to 
limit the exemption to bona fide farm
owned, not for hire, farm use trucks. The 
exemption would not apply to vehicles 
owned or registered in the name of a 
corporation whose gross receipts for the 
last taxable year exceeded $950,000 or 
which derive more than 50 percent of 
their gross income from activities other 
than farming. 

TAX IS UNJUST 

Furthermore, Mr. President, sufficient 
precedent exists for exempting certain 
vehicles from the highway use tax. At 
the present time derrick-drilling trucks 
and some logging trucks arc not liable 
for the use tax. That exemption is cer
tainly warranted and it seems to me that 
farm use and soil and water conservation 
trucks should be granted a similar ex
emption. 

Mr. President, this is not a controver
sial bill. As I mentioned earlier, the Sen
ate agreed to this bill in the form of 
an amendment last session. There exists 
broad support on both sides of the aisle 
for the elimination of this unfair tax 
burden on the owners of farm use trucks. 
I am hopeful that my colleagues will see 
fit to eliminate this inequity in the near 
future.• 
• Mr. McGOVERN. Mr. President, dur
ing the 94th Congress, Senator DoLE and 
I introduced legislation designed to cor
rect inequities in the manner in which 
the highway use tax currently applies 
to vehicles used for agricultural and 
closely related purposes. At the request 
of Senator LoNG, we withdrew our pro
posal on the condition that the Finance 
Committee would carefully study our 
proposal during their consideration of 
the next tax bill. As a result, during the 
last session of Congress the Senate 
adopted our amendment. Unfortunately, 
this proposal, as were many others, was 
dropped from the final package during 
the House-Senate conference. 

Today, we again ask the Senate to cor
rect this inequity. 

Since its inception, the highway trust 
fund has proved an excellent and suc
cessful means of generating essential 
revenues to offset increased road con
struction and maintenance costs. The 
highway use tax, which is imposed on 
most heavy road vehicles, is the source 
of trust fund revenues. The overwhelm
ing majority of those who pay the use 
tax are commercial truckers. As regular 
users of the road system it is entirely ap
propriate to expect commercial truckers 
to contribute toward public expenses 
which are necessary to sustain their own 
industry. 

Unfortunately, for the purposes of tax 
liability, the Internal Revenue Code fails 
to distinguish between commercial 

trucking firms, which use the Federal 
highway system on a regular basis, and 
those farmers or ranchers who own 
heavy vehicles, but seldom use them on 
Federal highways, and only for agricul
tural purposes. Consequently, thousands 
of family farmers are subject to the same 
use tax burden which applies to large in
terstate trucking firms. 

I am particularly familiar with one 
case in which the Internal Revenue 
Service found a farmer fully liable for 
the use tax on his truck despite the fact 
that he operated it 90 percent of the time 
on township roads or on his own farm. 
To make matters worse, this individual, 
as well as several others from whom I 
have heard, had no idea that he might 
be liable for the tax until he was billed 
by the IRS some months after he regis
tered the truck. My earlier bill, S. 2897, 
in the 94th Congress, was intended to 
exempt farm vehicles from the use tax. 

In addition to farm trucks, the IRS 
has also determined that vehicles used 
exclusively for soil and water conserva
tion activities are liable for this tax. 
Even though a survey conducted in 1976 
indicated that the average conservation 
vehicle travels only 3,000 miles per 
year-and 80 percent of that is traveled 
on State and county roads--soil and 
water conservation vehicles continue to 
be subject to an annual Federal tax of 
$175. Correction of these inequities is 
long overdue. 

Mr. President, in recent years revenues 
generated by the highway trust fund 
have become increasingly important. 
While our Nation's Interstate Highway 
System is nearing completion, our inter
states and Federal-aid highways are 
rapidly deteriorating. Repair and main
tenance costs for this vast transporta
tion system are rapidly rising. 

Ordinarily, I would not propose any 
further exemptions from the highway 
use tax. However, I contend, and many 
of my colleagues agree, that it was never 
the intent of Congress to impose a tax on 
a limited category of vehicles seldom op
erated on our Federal-aid highways, 
and on the family farmer whose opera
tions bear no resemblance to those of 
commercial truckers . 

It makes no sense to treat farm trucks 
and conservation vehicles in the same 
way we treat commercial trucks for 
highway tax purposes. I cannot believe 
that it was the intent of Congress in the 
development of the highway trust fund 
and highway use taxes, to equate the 
farmer transporting his own supplies or 
the small businessman engaged in soil 
and water conservation activities with 
long distance truckers moving the Na
tion's freight. 

Our amendment would correct this 
situation by adding heavy trucks used 
for farm and soil and water conserva
tion purposes to the list of exemptions 
from the highway use tax. In order to 
insure that the exemption is limited to 
family farmers and small soil and water 
conservation concerns, the amendment 
specifically excludes vehicles registered 
in the name of any corporation with . 
gross receipts for the last taxable year 
in excess of $950,000 or which derived 
more than 50 percent of its gross profits 

in that taxable year from activities other 
than farming or soil and water conser
vation activities. 

If enacted, this measure will have min
imal effect on highway trust fund reve
nues. Revenue from farm trucks, for 
example, is so small that the IRS does 
not bother to segregate income from this 
source in compiling its own internal 
data. Regarding soil and water conser
vation vehicles, Senator DoLE has esti
mated that an exemption would cost the 
Treasury approximately $7 million per 
year. It can be argued that the cost of 
collecting the tax probably comes to a 
high percentage of the total revenue 
generated by this means. 

I submit that this tax is little more 
than a nuisance. It penalizes farmers 
and small businessmen unfairly, pro
duces minimal revenue and absorbs IRS 
time and energy which could better be 
expended elsewhere. More importantly, 
it is discriminatory and I cannot believe 
that Congress intended to enact such 
an unfair and discriminatory tax.• 

By Mr. CHILES (for himself, Mr. 
STONE, and Mr. BUMPERS): 

S. 398. A bill to amend section 8e of 
the Agricultural Adjustment Act, as re
enacted and amended by the Agricul
tural Marketing Agreement Act of 1937, 
to subject imported tomatoes to restric
tions comparable to those applicable to 
domestic tomatoes; to the Committee on 
Agriculture, Nutrition, and Forestry. 
• Mr. CHILES. Mr. President, I intro
duce on behalf of myself and Senators 
STONE and BUMPERS, legislation to amend 
section 8e of the Agricultural Adjust
ment Act of 1933, as reenacted and 
amended by the Agricultural Marketing 
Agreement Act of 1937, to require that 
imported tomatoes conform with pack
of-container standards under marketing 
orders. 

This bill is identical to legislation in
troduced in the last Congress which 
passed the Senate as a separate measure 
and was also approved by the House as 
an amendment to the farm bill. 

Through this proposed legislation, we 
are seeking to clarify section 8e of the 
act with respect to requirements, im
posed under marketing order, on the way 
in which tomatoes are packed for ship
ping. This amendment is offered to re
vise the interpretation of section 8e as 
adopted by the Department of Agricul
ture, which is inconsistent with the orig
inal intent of section 8e. 

The difference in the interpretation of 
section 8e has an impact on whether 
there is an orderly marketing situation 
for tomatoes and whether domestic pro
ducers are able to effectively compete 
with imports. 

Under marketing order, domestic pro
ducers of fresh tomatoes are not per
mitted to mix different grades or sizes of 
tomatoes in the same shipping container. 
Since tomatoes are sold by grade and 
size, this requirement is quite significant 
in the pricing and orderly marketing of 
fresh tomatoes. 

Section 8e of the act requires that im
ports of selected commodities-including 
tomatoes-meet the same minimum 
grade, size, quality, or maturity stand-
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ards imposed on domestic shipments 
under a marketing order. Its purpose is 
to insure that market regulation would 
be of equal benefit to both domestic and 
foreign producers. It is not the purpose 
of section Be to exclude or curtail im
ports. Rather, its aim is to see that im
ports and domestic produce are on an 
equal footing with respect to marketing 
orders. 

The U.S. Department of Agriculture, 
however, maintains that the prohibition 
against the mixing of grades or sizes 
within a container is not a grade or size 
regulation, but a "pack" regulation. The 
Department further maintains that pack 
regulations cannot be imposed on im
ports under section Be of the Agricultural 
Marketing Agreement Act. 

AB a result of the Department's inter
pretation, foreign shippers are permitted 
to ship different grades and sizes of to
matoes in a single container, while U.S. 
producers must comply with the pack 
regulation. 

A substantial volume of the tomatoes 
sold in the United States are foreign 
grown. Because pack restrictions are not 
applied to these tomatoes, the buyer 
does not know what he is getting, and the 
domestic producer is placed at a dis
advantage. 

I am convinced that the solution to 
this problem lies in a clarifying amend
ment to section Be, which would supply 
pack regulations to imports. Such a 
clarification would benefit the grower, 
shipper, importer, and ultimately, the 
consumer of tomatoes. Enactment of this 
legislation would incur no additional cost 
to the Government. It would not create 
hardship for other states or for foreign 
producers, and would not create a trade 
barrier. It would standardize the sizes 
and grades of tomatoes offered for sale 
in the United States, and equalize the 
competition between domestic and for
eign producers. 

Mr. President, I ask unanimous con
sent that the text of the bill we are 
introducing today be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 398 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That section 
Be of the Agricultural Adjustment Act, as 
reenacted and amended by the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 
608e-1), is amended-

( 1) by inserting in the first sentence after 
"eggplants" a comma and "or regulating the 
pack of any container of tomatoes,"; 

(2) by inserting in the first sentence after 
"provisions", each time such word appears, 
a comma and "and in the case of tomatoes 
any provisions regulating the pack of any 
container,"; and 

(3) by inserting in the fourth sentence 
after "classifications" a comma and "and 
with respect to imported tomatoes such re
strictions on the pack of any container,".e 

By Mr. DOLE (for himself, Mr. 
PRESSLER, Mr. STEWART, Mrs. 
KASSEBAUM, and Mr. fiAYA
KAWA): 

S. 399. A bill to amend the Federal 
Crop Insurance Act; to the Committee 
on Agriculture, Nutrition, and Forestry. 

FEDERAL CROP INSURANCE EXPANSION ACT OF 
1979 

• Mr. DOLE. Mr. President, today I am 
pleased to introduce the Federal Crop 
Insurance Expansion Act of 1979. This 
proposed legislation is especially perti
nent and timely. The expiration of the 
crop disaster payments program at the 
end of this year affords Congress with 
an excellent opportunity to fashion a 
new and comprehensive strategy in help
ing agricultural producers meet the risk 
of disastrous crop losses resulting from 
causes beyond their control. 

DISASTER PAYMENTS 

Almost everyone agrees that our cur
rent efforts to alleviate the impact of 
natural crop disasters are cumbersome, 
duplicative, inequitable and ineffective. 

The disaster payments program which 
is administered by the agricultural sta
bilization and conservation service, is 
limited to producers of upland cotton, 
wheat, rice, and three feedgrains-corn, 
grain sorghum, and barley. 

The program is meant to alleviate 
losses when natural disasters or other 
uncontrollable conditions prevent the 
specified crops from being planted or 
result in abnormally low yields. 

The program is subject to numerous 
inconsistencies in payment computa
tions, eligibility requirements and pro
gram coverage. The program is also dif
ficult to administer because the pro
visions are so complicated farmers do 
not fully understand them. My office is 
constantly receiving calls from farmers 
unhappy· with the disaster payments 
program. 

CROP INSURANCE IS LIMITED 

Additional protection from crop 
losses is provided by the Federal Crop 
Insurance Corporation-FCIC. Unfor
tunately, Federal crop insurance is not 
available in all agricultural counties 
nor does it cover all basic commodities 
in the counties where insurance is 
available. 

In many instances, insurance is not 
available where it is needed most. More
over, high premiums and competition 
from the disaster payments program 
have kept participation low. 

COMPREHENSIVE COVERAGE 

The purpose of the Federal Crop In
surance Expansion Act is to replace 
these current efforts with a new, equi
table, and comprehensive system of 
crop coverage. Specifically-

First, my legislation requires FCIC to 
expand into all agricultural counties 
and provide coverage for six basic com
modities wherever they are grown com
mercially. They include wheat, cotton, 
corn, rice, grain sorghum, and barley. 

Second, coverage will include up to 
B5 percent of a farm's average yield, 
in contrast to the existing limitation of 
75 percent. 

Third, FCIC is authorized to offer 
lower levels of coverage-at reduced 
premiums-to be selected at the dis
cretion of each producer, depending on 
the needs of the farmer. 

Fourth, the legislation also provides 
for 33 V3 percent Federal subsidy of the 
premiums producers pay into FCIC. A 
premium subsidy of this size, together 
with the existing Federal payment of 

the Corporation's operating and admin
istrative expenses, will reduce the cost 
of insurance to producers and make it 
a viable and attractive alternative to 
the disaster payments program. 

The Federal premium subsidy will 
substantially increase the level of Gov
ernment support, but the expirations of 
the disaster payments program-which 
cost $526 million in 197B-will more than 
offset the Federal subsidy of a nation
wide FCIC. 

The Department projects an impres
sive savings if an expanded FCIC were 
to replace the present crop insurance/ 
disaster payments system. Crop insur
ance and disaster payments cost the tax
payer a total of $6B3 million in 197B. In 
contrast, a nationwide FCIC, operating 
with 33% percent premium subsidy and 
assuming a participation level of at least 
30 percent, will cost the taxpayer only 
about $125 to $175 million per annum. 

In short, taxpayers will save money 
and producers will enjoy more compre
hensive coverage. 

Fifth, this bill excludes hail, fire and 
lightening coverage from the Federal 
crop insurance program. The insurance 
industry already offers such coverage 
nationwide at highly competitive rates. 
This legislation does not have the Fed
eral Government directly competing with 
the private insurance industry. 

Sixth, this legislation authorizes the 
sale of FCIC policies by private agents 
and provides that Federal reinsurance of 
private crop insurors will be provided 
only if the reinsurance deemed neces
sary is not available from recognized 
private sources at reasonable costs. 

Seventh, the existing provision of law 
restricting the number of counties eligi
ble for the Federal reinsurance of pri
vate insurors of producers of agricultural 
crops is deleted. 

Eighth, a new crop insurance cover
age is authorized to insure producers 
against losses that they may incur when 
they are unable to plant an agricultural 
crop because of weather conditions. 

Ninth, Federal crop insurance pre
miums are required to be increased to 
cover administrative and operating costs 
of the Corporation, as well as claims for 
losses and the establishment of a reserve 
against unforeseen losses. 

Tenth, the authorized capital stock of 
the Federal Crop Insurance Corporation 
is increased from $200 to $450 million. 

Eleventh, a revolving fund in the 
Treasury is established to be available 
without fiscal year limitation to the FCIC 
to carry out the Federal Crop Insurance 
Act. 

Twelfth, the Corporation is author
ized to borrow from the Treasury as nec
essary if moneys available in the revolv
ing fund are insufficient to enable the 
Corporation to meet its responsibilities 
under the Federal Crop Insurance Act. 

I believe this bill is a sound, equitable, 
and realistic attempt at providing a pro
tection plan to all producers. I believe it 
is imperative that crop insurance be 
dealt with quickly in order to provide 
the protection needed by farmers with 
the lapsing of the disaster payment pro
gram. Protection must also be there for 
those producers who are not now covered 
by the low-yield disaster payment pro-
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gram or the Federal crop insurance 
program. 

Mr. President, I ask unanimous con
sent that my bill be printed in the 
RECORD. 

There being no objer:tion, the bill was 
ordered to be printed in the REcORD, as 
follows: 

s. 399 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in CongrBss assembled, That this 
Act may be cited as the "Federal Crop Insur
ance Expansion Act of 1979". 

SEc. 2. Section 504(a) of the Federal Crop 
Insurance Act, as amended, is amended to 
read as follows: 

"SEc. 504. {a) The Corporation shall have 
a capital stock of $450,000,000 subscribed by 
the United States of America, payment for 
which !:'hall, with the approval of the Secre 
tary of Agriculture, be subject to call in 
whole or in part by the Board of Directors 
of the Corporation.". 

SEc . 3. The second sentence of subsection 
(c) of section 505 of the Federal Crop Insur
ance Act, as amended, is amended to read 
as follows: "The members of the Board who 
ar::! not employed by the Government shall 
be paid such compensation for their services 
as directors as the Secretary of Agriculture 
shall determine , but such compensation shall 
not exceed the daily equivalent of the rate 
prescribed for grade GS-18 in section 5332 
of title 5, United States Code, when actually 
employed, and be allowed travel expenses. 
including per diem in lieu of subsistence, as 
authorized by section 5703 of title 5, United 
States Code . for persons in the Government 
service employed intermittently.". 

SEc. 4. Section 507 of the Federal Crop 
Insurance Act, as amended, is amended-

( 1) by striking out ", and county crop 
insurance committeemen" in subsection (a); 

( 2) by striking out the comma after the 
wor:i "title" in subsection (b) and all that 
follows down through the end of the sentence 
and inserting in lieu thereof a period; 

(3) by striking out subsection (c) in its 
entirety; 

( 4) by redesignating subsection (d) as 
subsection (c) and amending such subsec
tion (as redesignated) to read as follows: 

" (c) The Corporation may con tract with, 
and transfer funds to, other agencies and 
offices of the Department of Agriculture or 
with the county committees established pur
suant to section 8 (b) of the Soil Conserva
tion and Domestic Allotment Act, as 
amended, for assistance in carrying out this 
title; but any employees of such other agen
cies and offices responsible for performing 
functions under this title shall be responsible 
directly to the Corporation without the in
tervention of any intermediate office or 
agency."; and 

(5) by redesignating subsection (e) as sub
section (d) . 

SEc. 5. Section 508 of the Federal Crop In
surance Act, as amended, is amended to read 
as follows: 

"SEc. 508. To carry out the purposes of this 
the Corporation-

"(a) (1) shall for the 1979 and subsequent 
crop years insure producers of wheat, cotton, 
grain sorghum, corn, rice, and barley, wher
ever grown commercially, but subject to the 
limitations herein, and may insure producers 
of other agricultural commodities wherever 
grown commercially, subject to the limita
tions herein, at such time as the Board deter
mines that insurance on any other agricul
tural commodity has been developed to the 
point that it can be offered to the producers 
thereof. The insurance for any commodity 
shall be offered under any plan or plans de
termined by the Board to be adapted to the 
commodity. Such insurance shall be against 
loss of the insured commodity due to one or 

more unavoidable causes , including drought, 
flood , wind, frost, winter-kill , excessive rain, 
snow, wildlife, hurricane, tornado, insect in
festation, plant disease, and such other ~n
avoidable causes, other than bail, lightnmg, 
or fire, as may be determined by the Board: 
Provided, That except in the case of tobacco, 
such insurance shall not extend beyond the 
period the insured agricultural crop is in t~e 
field. Any insurance offered against loss m 
yield shall cover up to 85 per centum of the 
average yield for a representative period of 
years for a farm, or area in which the farm 
is located, as determined by the Corporation 
on the basis of recorded or appraised yields, 
subject to such adjustments as may be neces
sary to the end that the average yield fixed 
for farms in the same area, which are sub
ject to the same conditions, may be fair and 
just. In addition, the Corporation may offer 
lower levels of coverage to be selected at the 
option of each producer. Insurance provided 
under this subsection shall not cover losses 
due to the neglect or malfeasance of the pro
ducer , or to the failure of the producer to 
reseed to the same crop in areas and under 
circumstances where the Corporation deter
mines it was practical to so reseed, or to the 
failure of the producer to follow established 
good farming practices. For each crop insured. 
the Corporation shall not offer insurance on 
any acreage not suited to the production of 
such crop or in any county where the planted 
acreage of such crop is below a minimum 
county acreage as established by the Cor
poration, except that it may, if it is deemed 
practical to do so, offer insurance on acreage 
in such county through the office serving an
other county which meets the minimum re
quirement. The Corporation shall report an
nually to the Congress the results of its 
operations on each community insured. 

" ( 2) may implement the program set forth 
in paragraph ( 1) for crops planted for har
vest in 1979, as determined by the Board, 
consistent with the purposes of this Act, as 
amended, to insure, or reinsure insurers of, 
producers of such agricultural commodities 
under any plan or plans of insurance deter
mined by the Board to be adapted to any 
such commodity. 

" ( 3) may insure producers against losses 
that they may incur when they are unable 
to plant an agricultural crop because of 
weather conditions. Insurance issued under 
authority of this paragraph shall be subject 
to the applicable provisions of paragraph ( 1) 
of this subsection. 

" (b) may fix adequate premiums of insur
ance at such rates as the Board deems suffi
cient to cover claims for crop losses on such 
insurance, establish as expeditiously as pos
sible a reasonable reserve against unforeseen 
losses. and sell the crop insurance provided 
for under this Act through contract ar
ranCTements with commercially operated in
sur~nce companies . For the purpose of en
couraging the broadest possible participation 
in the crop insurance program 33 ~~ per cen
tum of each participant 's calculated premi
um shall be paid by the Federal Govern
ment. The remaining 66 % per centum of 
the premium shall be paid by each partici
pant and such premiums shall be collect~d 
at such time or times or shall be secured In 
such manner as the Board may determine. 

" (c) may adjust and pay claims for losses 
under rules prescribed by the Board. In the 
event that any claim for indemnity under 
the provisions of this title is denied by the 
Corporation, an action on such ?lai~ may 
be brought against the CorporatiOn m the 
United States district court, or in any court 
of record of the State having general juris
diction, sitting in the district or county .in 
which the insured farm is located, and Juns
diction is hereby conferred upon such dis
trict courts to determine such controversies 
without regard to the amount in contro
versy: Provided, That no suit on such claim 

shall be allowed under this section unless 
the same shall have been brought within 
one year after the date when notice of denial 
of the claim by registered mail is sent to 
the claimant. 

" (d) may provide, upon such terms and 
conditions as the Board may determine to 
be consistent with section 508(b) and sound 
reinsurance principles, reinsurance to pri
vate insurance companies, or groups or pools 
of such companies, which insure producers 
of any agricultural commodity under con
tracts acceptable to the Corporation: Pro
vided, That no application for reinsura~ce 
shall be approved unless the Corporation 
shall have determined that the reinsurance 
deemed necessary is not available from 
recognized private sources at reasonable cost. 

SEc. 6. The second sentence of section 515 
of the Federal Crop Insurance Act, as 
amended, is amended to read as follows: 
"The compensation of the members of such 
committee shall be determined by the Board , 
but shall not exceed the daily equivalent 
of the rate prescribed for grade GS-18 in 
section 5332 of title 5, United States Code , 
when actually employed, and be a:llo~ed 
travel expenses, including per diem m l~eu 
of subsistence, as authorized by law (sectwn 
5703 of title 5, United States Code) for per
sons in the Government service employed 
in termi tten tly.". 

SEc. 7. Section 516 of the Federal Crop In
surance Act, as amended , is amended to read 
a1:: follows: 

"SEc. 516. (a) There is hereby created 
within the Treasury a separate fund (here
after in this section called the 'fund') which 
shall be available to the Corporation with
out fi scal year limitation as a revolving fund 
for carrying out the purposes of this title. 
A business-type budget for the fund shall 
be prepared, transmitted to the Congress. 
considered, and enacted in the manner pre
scribed by sections 102, 103, and 104 of the 
Government Corporation Control Act (31 
u.S.C. 847- 849) for wholly owned Govern
ment corporations. 

" (b) ( 1) There are authorized to be ap
propriated to the fund such amounts as 
may be nece.ssary to restore the ~xl?ense of 
the corporation, including adm1mstra~ive 
and operating expenses, Federal premmm 
payments , interest, the direct cost of loss 
adjustment and agents' commissions, .but 
excluding indemnities. All amounts received 
by the Corporation as premiums, fees, and 
other moneys, property, or assets d~rived .by 
it from its operations in connectwn With 
this title shall be deposited in the fund: 

"(2) The Corporation is hereby authon~ed 
to use any funds available to it for admm
istrative and operating expenses subject to 
limitations that shall be prescribed in ap
plicable Acts: P.rovided, That, the direct cost 
of loss adjustment for crop inspections and 
loss adjustments , Federal premium payments, 
interest expense , and agents' comm~ssions 
may be considered by the CorporatiOn . as 
being nonadministrative or nonoperating 
expenses. 

" ( 3) All expenses, including reimburse
ments to other Government accounts, and 
payments pursuant to operations of t~e Cor
poration under this title shall be paid from 
the fund. From time to time, and at least. at 
the close of each fiscal year, the CorporatiOn 
shall pay from the fund into Tre.asury as mis
cellaneous receipts interest on Its outsta:nd
ing capital stock and outstanding borrown~gs 
from the Treasury, less the average undis
bursed cash balance in the fund during the 
year and Federal premium payments due the 
corporation. The rate of such interest shall 
be determined by the Secretary of the Treas
ury and shall be not less :than a rate deter
mined by taking into cons1derat1on the av.er
age market yield during the month precedmg 
each fiscal year on outstanding marketable 
obligations of the United States to compara-
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ble maturities. Interest payments may be 
deferred with the approval of the Secretary of 
the Treasury, but any interest payments so 
deferred shall themselves bear interest. If at 
any time the Corporation determines that 
moneys in the fund exceed the present and 
any reasonably prospective future require
ments of the fund, such excess may be trans
ferred to the general fund of the Treasury. 

"(c) If at any time the moneys available in 
the fund are insufficient to enable the Cor
poration to discharge its responsib111ties 
under this title, it shall issue to the Secre
tary of the Treasury notes or other obliga
tions in such forms and denominations bear
ing such maturities, and subject to such 
terms and conditions, a.s may be prescribed 
by the Secretary of the Treasury. Redemp
tion of such notes or obligations shall be 
made by the Corporation from appropriations 
or other moneys available under subsection 
(b) of this section. Such notes or other ob
ligations shall bear interest a.t a. rate deter
mined by the Secretary of the Treasury, 
which shall be not less than a rate deter
mined by taking into consideration the aver
age market yield on outstanding marketable 
obligations of the United States of compa
rable maturities during the month preceding 
the issuance of the notes or other obligations. 
The Secretary of the Treasury shall purchase 
any notes or other obligations issued hereun
der and for that purpose he is authorized to 
use a.s a. public debt transaction the proceeds 
from the sale of any securities issued under 
the Second Liberty Bond Act and the pur
poses for which securities may be issued un
der that Act are extended to include any pur
chase of such notes or obligations. The Sec
retary of the Treasury may a.t any time sell 
any of the notes or other obligations ac
quired by him under this subsection. All re
demptions, purchases, and sales by the Sec
retary of the Treasury of such notes or other 
obligations shall be treated as public debt 
transactions of the United States. 

"(d) The Secretary of Agriculture and the 
Corporation, respectively, are authorized to 
issue such regulations as may be necessary 
to carry out the provisions of this title.". 

SEc. 8, Section 518 of the Federal Crop 
Insurance Act is amended by striking out 
"Sec. 518. 'Agricultural commodity'," and in
serting in lieu thereof "Sec. 518. 'Agricul
tural crop'.'' ·• 

By Mr. SCHWEIKER: 
S. 400. A bill to relieve the liability for 

the repayment of certain erroneously 
made contributions by the United States· 
to the Committee on the Judiciary. ' 

RELIEF OF SIX PENNSYLVANIA LIBRARIES 

e Mr. SCHWEIKER. Mr. President, to
day I am reintroducing a bill for the 
relief of six Pennsylvania libraries which 
have been placed in an awkward position 
by the Federal Government. The Federal 
Disaster Assistance Administration is 
demanding from them repayment of 
$561,066.09 which they received as dis
aster payments after Hurricane Agnes. 

An identical bill to relieve these librar
ies from repayment was passed by the 
Senate last September 14 unanimously 
after being favorably reported by th~ 
Senate Judiciary Committee. The Of
fice of Management and Budget also 
approved t?e bill. Unfortunately, in the 
r~sh to fimsh at the end of the last ses
sion, the House did not have the time to 
consider the bill. Therefore, I am rein
troducing it today. I would also like mv 
distinguished colleague from Pennsyl
vania JOHN HEINZ, to be shown as a co
sponsor of this bill once again. 

Under most circumstances, I would 

commend the tenacity of our Federal au
ditors in collecting funds mistakenly giv
en out. Considering the size of this year's 
Federal budget-almost $500 billion
any sums we might recover would seem 
prudent. However, the circumstances of 
these six libraries deserves a closer look. 
I have included at the end of my state
ment a summary prepared by FDAA de
tailing its claims. 

Pennsylvania, more than any other 
State, suffered extensive damage from 
Tropical Storm Agnes in June 1972. 
Damage nationwide was so great that 
Congress wisely adopted for all States 
hit by Agnes, a special relief package to 
help individuals a7ld businesses repair 
or replace their losses. In addition, sec
tion 252(a) of Public Law 91-606, which 
was law at the time of the Agnes dis
aster. provided Federal assistance to 
State and local governments to restore 
public facilities belonging to such State 
or local governments which were dam
aged or destroyed by a major disaster. 

After the President declared Pennsyl
vania a major disaster area, making 
State and local government facilities 
eligbile for Public Law 91-606 assistance, 
the Federal Disaster Assistance Admin
istration approved project applications 
for Federal assistance from a large num
ber of local governments in Pennsylva
nia. Included among them were applica
tions for damages to these six privately 
owned library facilities covered by this 
bill. 

Mr. President, I see no evidence of at
tempted fraud on the part of these li
braries. They suffered damages at the 
hands of Tropical Storm Agnes, were in
formed they were eligible for disaster re
lief and their applications for relief were 
approved by the Government. For ex
ample, it was pointed out in 1972 to State 
and Federal officials that although the 
Shippensburg Public Library received 
funds from the borough of Shippensburg 
and the school district, it was privately 
owned. But disaster relief aid was still 
granted. 

I cannot dispute the Federal Disaster 
Assistance Administration when it now 
claims these six Pennsylvania libraries 
in fact should not have received funds 
under Public Law 91-606. The law is 
clear. Privately owned facilities are not 
eligible to receive grants. But I am not 
here today demanding to know who is at 
fault for this payment error or request
ing a significant change in Federal law. 
I am asking Congress to recognize the 
tenuous financial position in which these 
libraries will be placed if they are forced 
to repay FDAA and am encouraging it to 
adopt this special relief measure. 

I have been informed by FDAA that 
this is a unique situation. These are the 
only privately owned libraries m:~tion
wide which erroneously received dis?.ster 
relief payments under section 252(a) of 
Public Law 91-606. 

The roots of the community library 
system go back to our prerevolutionary 
period when most libraries were privately 
owned and looked to community generos 
ity for support. Since then, community 
libraries, both privately and publicly 
supported, have made valuable contri-

butions to the United States. They fre
quently double as community centers and 
make a variety of educational programs 
available to the general public which 
frequently cannot be obtained by the 
average person because of cost or rarity. 
I would be greatly distressed if we are to 
turn our backs on these six libraries and 
force them to raise over one-half million 
dollars for Uncle Sam to pay for damages 
received from the worst disaster in Penn
sylvania's history. 

Mr. President, I strongly recommend 
this bill, which has been passed OJ'Ce 
already, to my colleagues and respect
fully urge its early passage. I ask unani
mous consent that the text of my bill and 
fiscal summary be print~d at this point 
in the RECORD. 

There being no objection, the hill nnd 
summary were ordered to be printed in 
the RECORD, as follows: 

s. 400 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That, not
wi thsta.nding the provisions of section 252 
(a.) of the Disaster Relief Act of 1970, any 
unit of local government or any of the fol
lowing privately owned libraries is relieved 
from any liability for the repayment of con
tributions erroneously made by the United 
States for disaster relief activities for the 
benefit of the following private fa.cil1ties 
which were damaged or destroyed by Hurri
cane Agnes: 

( 1) the William D. Himmelreich Memorial 
Library in Lewisburg, Pennsylvania., in the 
amount of $4,136; 

(2) the Milton Library in Milton, Pennsyl
vania., in the amount of $21,869; 

(3) the Shippensburg Public Library in 
Shippensburg, Pennsylvania, in the amount 
of $12,827; 

(4) the West Shore Public Library in Camp 
Hill, Pennsylvania., in the amount of $26,772; 

(5) the Osterhout Library in Wilkes-Barre, 
Pennsylvania., in the amount of $457,318; and 

(6) the West Pittston Library in West 
Pittston, Pennsylvania., in the amount of 
$9,984. 

FISCAL SUMMARY-INELIGIBLE LIABILITIES AFFECTED BY 
TROPICAL STORM AGNES 

Project application No. : 
Library 

OEP 340- 0R-

Cost of 
restoration 

Refund due 
Federal 

Government 

60- l: Himmelreich ________ $4,136_68 $4, 136_68 
49- l: Milton___ ____ ______ 21, 869.89 21,869. 89 
21- 7: Shippensburg _______ 12, 827. 45 12, 827. 45 
21 -9: West Shore _________ 26,772.12 26,772.12 
40-57: Osterhout, City of 

Wilkes-Barre ________ ___ 1 565, 423.42 1 446, 474.00 
40-20 : West Pittston__ ____ ~ 48, 985. 95 2 9, 984. 40 

------------------
TotaL _______________ _ 680, 015.51 561, 066.09 

1 $565,423.42 is the approved audited claim for the Osterhout 
Lib1ary. Final payment has not been made, so that only the 
advance of $446,474 is due the Federal Government. 

2 A claim of $48,985.95 fo~ the West Pittston Library has been 
received but not audited. The remainder of the West Pittston 

~~~~~tfon~~~~6~~fJ~c~~~nr~:~~d s~: t~e~~d!~~it~~v=~ndm:~t 
of $9,984.40 reflects the difference between an advance of 
$33,347 for the library and the final amount of the West Pittston 
Borough claim. 

Note : Funds have been used for general flood restoration 
work, including debris clearance, structural repair, and the 
replacement of contents of the libraries. e 

By Mr. BAYH: 
S. 410. A bill amending title 5 of the 

United States Code to improve agency 
rulemaking by expanding the opportuni-
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ties for public participation, by creating 
procedure for oongressional review of 
agency rules, and by expanding judicial 
review, and for other purposes; to the 
Committee on Governmental Affairs. 

ADMINISTRATIVE RULEMAKING REFORM ACT 

OF 1979 

• Mr. DURKIN. Mr. President, I rise to
day to introduce the Administrative 
Rulemaking Reform Act of 1979. This 
legislation represents a comprehensive 
treatment of the matter of congressional 
review of regulations promulgated by 
Federal agencies. 

I initiated my efforts in this area in 
the 94th Congress witL the Regulatory 
Limitation Act of 1975. My colleague 
from Georgia, Congressman ELLIOTT 
LEVITAs, and I joined together in the 95th 
Congress in introducing the Adminis
trative Rulemaking Reform Act of 1977. 

There is no doubt that escalating 
agency regulation is high on the list 
of matters troubling Americans. In talk
ing with Georgians from all walks of life, 
I have found the burdensome regulatory 
situation to concern them fully as much 
as do economic and energy problems. In
deed, in many ways the three problems 
seem interrelated. More and more fre
quently I am asked to "Do something 
about those bureaucrats," to bring some 
measure of accountability to bear on the 
40 agencies and 100,000 employees who, 
though no doubt well meaning, impose 
unrealistic restrictions on our citizens 
without regard to the practical conse
quences. 

Federal regulation now touches nearly 
every aspect of our lives-at home, at 
work, and even at play. Regulation took 
a three point five billion dollar chunk of 
the Federal budget last year. 

We all realize that the number and the 
complexity of issues with which Con
gress must deal force the delegation of 
implementation of many laws to regula
tory agencies. Mr. President, I do not be
lieve that that delegation of congres
sional responsibility carries with it an 
abdication of representative responsi
bility to the American people. The Con
gress writes "The Secretary shall have 
the power to promulgate regulations" 
into an act and then leaves its practical 
implementation to faceless, unelected 
bureaucrats. We have seen the original 
congressional intent subverted by agency 
rules and our people deluged and de
moralized by an avalanche of ill
conceived, impractical rules. Of the 
61,000 pages of the 1978 Federal Register, 
more than H,OOO pages were devoted to 
publication of proposed rules and rule 
amendments and final rules and amend
ments occupied another 15,000 pages. 

When an agency promulgates an off
the-wall rule clearly at odds with reality 
or congressional intent, the only re
source available for correcting the sit
uation is legislation to the contrary. 
Corrective legislation must frequently 
take a back seat as other important and 
timely issues demand Congress atten
tion. 

The Administrative Rulemaking Re
form Act of 1979 is a mechanism 
designed to directly address this prob
lem by insuring congressional review of 
proposed rules and by increasing citizen 

participation and control over agency 
rulemaking. 

The act reflects several suggestions 
made by the American Bar Association, 
especially in the notice requirements. A 
Federal agency would have to make a 
reasonable effort (something more than 
a notice in the Federal Register) to no
tify those affected by a proposed rule. 
Where that number is large, representa
tives of the affected group should be noti
fied. Notification should include not only 
the text of the rule and the time and 
place of hearings, but an adequate de
scription of the purpose and subject of 
the rule as well as a list of those techni
cal or theoretical studies on which the 
rule rests. These procedures will allow 
greater, more informed participation by 
those whose lives and businesses are most 
affected by agency regulations. The 
"faceless bureaucracy" will be con
fronted directly with those who are the 
object of the rules. 

The second major feature of the act 
subjects many agency rules, except 
emergency rules, to congressional re
view. Following hearings, an agency 
would be required to file the rule with 
Congress. The rule would not become 
effective, if within 90 days both Houses 
of Congress disapproved the rule or if 
one House disapproved the rule in 60 
days and the other failed to take ac
tion within 30 days. If one House votes 
yes and the other no, the rule goes into 
effect. If within 60 days after filing, no 
committee of either House reported or 
was discharged from consideration, the 
rule would take effect. 

Also, either House can require an 
agency to reconsider and resubmit any 
rule subject to this act. 

Mr. President, my colleague, Con
gressman LEVITAS, has taken the lead in 
this effort to impose some degree of ac
countability on the regulatory bureauc
racy. I want to commend him for his 
efforts in this area and to- express my 
hope that my colleagues in the Senate 
will join in the battle to make some 
sense out of the regulatory process.• 

By Mr. HARRY F. BYRD, JR. (for 
himself and Mr. HELMS) : 

S.J. Res. 38. A joint resolution to 
amend the Constitution of the United 
States to mandate a balanced budget; to 
the Committee on the Judiciary. 

(The remarks of Mr. HARRY F. BYRD, 
JR. when he introduced the joint reso
lution appear elsewhere in today's pro
ceedings.) 

ADDITIONAL COSPONSORS 
s. 1 

At the request of Mr. DoLE, the Sena
tor from Texas <Mr. TowER) was added 
as a cosponsor of S . 1, the Food and 
Agricultural Act of 1979. 

s . 22 

At the request of Mr. PROXMIRE, the 
Senator from Indiana <Mr. LUGAR) was 
added as a cosponsor of S. 22, the ?irst 
Amendment Clarification Act of 1979. 

s. 37 

At the request of Mr. PROXMIRE, the 
Senator from California <Mr. CRANSTON) 
was added as a cosponsor of S. 37, a bill 
to repeal a section of Public Law 95-630. 

s . 107 

At the request of Mr. MoRGAN, the Sen
ator from South Carolina <Mr. HoL
LINGS), the Senator from South Dakota 
<Mr. McGovERN), the Senator from 
Alaska <Mr. STEVENS), the Senator from 
Nebraska <Mr. ZoRINSKY), the Senator 
from South Carolina CMr. THURMOND), 
and the Senator from South Dakota <Mr. 
PRESSLER) were added as cosponsors of 
S. 107, a bill to create a National Agri
cultural Cost of Production Board. 

s. 266 

At the request of Mr. MoYNIHAN, the 
Senator from Florida (Mr. CHILES) and 
the Senator from Arizona <Mr. DECoN
CINI) were added as cosponsors of S. 266, 
a bill to amend the Social Security Act 
with respect to the issuance of social 
security cards. 

s. 267 

At the request of Mr. MoYNIHAN, the 
Senator from Florida <Mr. CHILES) and 
the Senator from Arizona (Mr. DECON
CINI) were added as cosponsors of S. 267, 
a bill to amend title 18, United States 
Code, to prohibit the counterfeiting and 
forgery of social security cards, and the 
sale of such forged or counterfeited socia·, 
security cards. 

s. 333 

At the request of Mr. DURKIN, his name 
was added as a cosponsor of S. 333, a bill 
to combat international and domestic 
terrorism. 

SENATE .JOINT RESOLUTION 20 

At the request of Mr. ZORINSKY, the 
Senator from South Carolina <Mr. HoL
LINGS) was added as a cosponsor of Sen
ate Joint Resolution 20, to increase the 
price for milk, wheat, corn, soybeans, and 
cotton to not less than 90 per centum of 
the respective parity prices thereof, and 
for other purposes. 

SENATE RESOLUTION 65-SUBMIS
SION OF A RESOLUTION AUTHOR
IZING EXPENDITURES BY THE 
SPECIAL COMMITTEE ON AGING 
Mr. CHILES <for himself and Mr. Do-

MENICI) submitted the following resolu
tion, which was referred to the Commit
tee on Rules and Administration: 

s. RES. 65 
Resolved, That the Special Committee on 

Aging, established by section 104 of S. Res. 
4, Ninety-fifth Congress, agreed to February 
4 (legislative day, February 1), 1977, is au
thorized from March 1, 1979, through Feb
ruary 28, 1980, in its discretion to provide 
assistance for the members of its profes
sional staff in obtaining specialized training, 
in the same manner and under the same 
conditions as a standing committee may pro
vide such assistance under section 202(j) of 
the Legislative Reorganization Act of 1946, 
as amended. 

SEc. 2. In carrying out its duties and func
tions under such section and conducting 
studies and investigations thereunder, the 
Special Committee on Aging is authorized 
from March 1, 1979, through February 28, 
1980, to expend $325,305.00 from the con
tingent fund of the Senate, of which amount 
( 1) not to exceed $25,000 may be expended 
for the procurement of the services of indi
vidual consultants, or organizations thereof 
(as authorized by section 202(i) of the Leg
islative Reorganization Act of 1946, as 
amended), and (2) not to exceed $1,000 may 
be expended for the training of the profes
sional staff of such committee (under pro-
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cedures specified by section 202 ( j) of such 
Act) . 

SEc. 3. The Committee shall report its find
ings, together with such recommendations 
for legislation as it deems advisable , to the 
Senate at the earliest practicable date, but 
not later than February 28, 1980. 

SEc. 4. Expenses of the committee under 
this resolution shall be p·aid from the con
tingent fund of the Senate upon vouchers 
approved by the chairman of the commit
tee, except that vouchers shall not be re
quired for the disbursement of salaries of 
employees paid at annual rate. 

SENATE RESOLUTION 66-0RIGI
NAL RESOLUTION REPORTED AU
THORIZING ADDITIONAL EXPEND
ITURES BY THE COMMITTEE ON 
VETERANS' AFFAIRS 

Mr. CRANSTON, from the Committee 
on Veterans' Affairs, reported the follow
ing original resolution, which was re
ferred to the Committee on Rules and 
Administration: 

S. RES . 66 
Resolved , That, in holding hearings, re

port ing such hearings, and making investi
gations as authorized by sections 134(a) and 
136 of the Legislative Reorganization Act of 
1946, as amended, in accordance with its ju
risdiction under rule XXV of the Standing 
Rules of the Senate, the Committee on Vet
eran s' Affairs is authorized from March 1, 
1979, through February 29, 1980, in its dis
cretion ( 1) to make expenditures from the 
contingent fund of the Senate, (2) to em
ploy personnel, and (3) with the prior con
sent of the Government department or agen
cy concerned and the Committee on Rules 
and Administration, to use on a reimburs
able basis the services of personnel of any 
such department or agency. 

SEc. 2. The expenses of the committee un
der this resolution shall not exceed $279 ,000, 
of which amount not to exceed $22,500 may 
be expended for the procurement of the serv
ices of individual consultants, or organiza
tions thereof (as authorized by section 202 
(i ) of the Legislative Reorganization Act of 
1946, as amended). 

SEc. 3. The committee shall report its find
ings, together with such recommendations 
for legislation as it deems advisable, to the 
Sen ate at the earliest practicable date , but 
not lat er than February 29, 1980. 

SEc . 4. Expenses of the committee under 
this resolution shall be paid from the con
tin gent fund of the Senate upon vouchers 
approved by the chairman of the committee, 
except that vouchers shall not be required 
for the disbursement of salaries of employ
ees paid at an annual rate. 

SENATE RESOLUTION 67-SUBMIS
SION OF A RESOLUTION WITH 
REGARD TO COOPERATION WITH 
THE GOVERNMENT OF MEXICO 
RELATING TO OIL AND NATURAL 
GAS 

Mr. DURKIN submitted the following 
resolution, which was referred to the 
Committee on Foreign Relations: 

S. RES. 67 
Whereas, the United States of America is 

becoming increasingly dependent on imported 
pet roleum and natural gas; 

Whereas this dependence is on foreign gov
ernments which are using cartel power to 
raise prices beyond the point of reason; 

Whereas continual price hikes for imported 
pet roleum and nat ural gas are wreaking havoc 
on all sectors of our economy; 

Whereas the foreign governments which 

supply much of our imported petroleum and 
natural gas are often unstable ; 

Whereas New England and other parts of 
our country may suffer severe economic dis
locations because of worldwide oil and nat
ural gas shortages; 

Whereas the Government of Mexico re
cently announced substantial new discoveries 
of petroleum and natural gas; 

Whereas the Government of Mexico is a 
friendly and stable government which has 
had a close relationship with the United 
States of America for many years; 

Whereas the Government of Mexico is 
not a member of any international petroleum 
and natural gas cartel; and 

Whereas, when it is necessary to obtain 
petroleum and natural gas from abroad, it 
is desirable for the United States of America 
to shift its dependence on foreign energy 
supply sources away from less stable members 
of international cartels and towards our 
closest allies who have significant mutual in
terests in assuring that our Nation has a se
cure and reasonably priced energy supply: 
Now, therefore, be it 

Resolved, That it is the sense of the Senate 
that the President and the Secretary of En
ergy shall make every effort to pursue an ac
tive policy of reaching an equitable agree
ment with the Government of Mexico with 
regard to securing a share of the newly dis
covered oil and natural gas for the United 
States of America. 

• Mr. DURKIN. Mr. President, recent 
developments in Mexico are having in
creasingly important implications for 
energy policies in New Hampshire, New 
England, and other parts of the country. 
As I pointed out on the Senate floor 
almost 1% years ago, Mexico has become 
a potentially major oil and natural gas 
producer at a time when major cutbacks 
in Iranian oil production once again 
reminds us of the insecurity of our 
Middle Eastern energy supplies. It is time 
for this country to take positive and im
mediate measures to take advantage of 
energy resources Mexico can offer us, 
and to stop treating our great neighbor 
to the Eouth worse than we treat mem
bers of OPEC. 

That is why I am today submitting a 
sense of the Senate resolution that Presi
dent Carter and Energy Secretary 
Schlesinger pursue an immediate and 
vigorous policy of securing Mexican oil 
and natural gas for this country. We 
must move on this now, before our energy 
problems get worse. It truly concerns me 
that we send Cabinet secretaries to 
Saudi Arabia to treat their Crown Princes 
as if they were our royalty, and then 
give our Mexican friends and neighbors 
the backs of our hands. 

This administration had better wake 
up quickly to some hard realities before 
New England and other parts of the 
country begin to suffer severe economic 
dislocations caused by energy shortages. 
The recent cutbacks in oil production, in
cluding some in Saudi Arabia, mean only 
one thing for New Hampshire and New 
England: Oil and gas shortages, people 
out of work, and cold factories and 
homes. 

Our dependence on any foreign oil
from Mexico, Saudi Arabia, Iran, or any 
other place in the world-is regrettable. 
But it is a fact that we must deal with 
for now. With that before us, it clearly 
makes more sense for New Hampshire 
and the rest of the country to obtain 

our oil and natural gas from our closest 
and most reliable sources, rather than 
from OPEC who raised prices over 14 per
cent, and then tell us they are doing us 
a favor. With Mexico, a stable and long 
standing ally, on our border, that is 
where we should look for supplies. 

Of course, not only are we a market for 
Mexican oil and gas, they are a market 
for our products. With a large and grow
ing population, an influx of dollars from 
their oil and gas sales, and cheap trans
portation costs from American plants, 
Mexico is a natural outlet for U.S. goods. 
We are seeing today that Iran, sup
posedly a great market, has proved to 
be unreliable , with literally billions of 
dollars worth of contracts being canceled 
outright. Mexico's stability, politically 
and economically, and its longstanding 
relations with our country make that 
country a much more dependable outlet 
for our products. 

Up until now, the President and Secre
tary Schlesinger have indicated at best a 
lukewarm, and, at worst, a hostile atti
tude toward Mexican oil and gas imports. 
It is time for the President to redirect 
his thinking before he travels to Mexico 
next week, rather than after his return 
when it may be too late. I agree with the 
President that we should not increase our 
dependence on imports, by bringing in 
Mexican oil and gas, but there is no rea
son that Mexican oil and gas cannot be 
substituted for higher priced and some
what uncertain Mideast oil. 

This will become increasingly impor
tant in the next few months as the cut
back in Iranian production caused by the 
riots and strikes there begins to put the 
squeeze on the New Hampshire and New 
England consumers. One does not have to 
be a prophet of doom to realize that the 
worldwide daily shortfall of 1 to 2 mil
lions of barrels per day of production 
caused by events in Iran must inevitably 
lead right back to the homes, jobs, and 
live.s of the people of my State, so criti
cally dependent on energy imports. But 
New Hampshire and New England are 
not alone in this problem: It is national 
and worldwide. 

I am glad to see that at least a few 
people in Washington are beginning to 
wake up to the facts I put before them 
1 V2 years ago about Mexican energy re
sources. A major study just completed 
by the Library of Congress has shown 
that Mexican resources are of major pro
portions, rivaling those of Middle East
ern OPEC countries. By next year, 
Mexico will be easily able to export over 
a million barrels per day, and even that 
could double within 10 years. Unless this 
administration acts immediately and 
aggressively, I am convinced that those 
exports will go to friendly competitors 
rather than to this country where they 
are sorely needed now. 

As a Senator from a region which is 
dependent on imported oil for 63 percent 
of its energy, nobody is more suspicious 
than I of dependence on foreign energy 
sources. But Mexico's newly discovered 
energy riches promise to permit us to 
switch our foreign purchases to a more 
stable supplier than our present sellers. 

My resolution is a simple statement of 
support for a more aggressive effort to 
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reach agreement with Mexico on this 
crucial question. It stresses that our long 
and close alliance, as well as the stabil
ity of the Mexican Government, make 
Mexican oil and natural gas desirable 
for at least part of our existing burden 
of foreign imports. As the President is 
about to leave the United States to visit 
Mexico, it is important to let him know 
that the Senate supports his efforts to 
arrive at an immediate agreement on this 
issue.• 

SENATE RESOLUTION 68-SUBMIS
SION OF A RESOLUTION TO COM
MEMORATE THE 150TH ANNIVER
SARY OF THE CITY OF SPRING
FIELD, MO. 

Mr. DANFORTH (for himself and Mr. 
EAGLETON) submitted the following reso
lution, which was referred to the Com
mittee on the Judiciary: 

S. RES. 68 
Whereas during 1979 the city of Spring

field, Missouri is celebrating its one hundred 
and fiftieth anniversary: 

Whereas in 1829 pioneers cleared the land, 
and settled their families in the Springfield 
area; 

Whereas the Springfield region became an 
independent county known as Greene County 
in 1833; 

Whereas Springfield became the permanent 
seat of justice for all of Greene County in 
1835; 

Whereas Springfield was the site of the 
Civil War Battles of Wilson Creek in 1866 
and of Springfield in 1863; 

Whereas Springfield has become known as 
the "Queen City of the Ozarks" and is today 
a center of trade, business and commerce: 
Now therefore, be it 

Resolved, That the Senate recognizes and 
commemorates the contributions of Spring
field, Missouri to the growth of this great 
nation and joins with the people of Missouri 
in honoring the city and its people. 

SEc. 2. The Secretary of the Senate is di
rected to transmit a copy of this resolution to 
the mayor of Springfield, Missouri. 
THE SESQUICENTENNIAL OF SPRINGFIELD, MO . 

e Mr. DANFORTH. Mr. President, I am 
happy to join today with my senior col
league from Missouri <Mr. EAGLETON) in 
introducing a resolution to commemo
rate the sesquicentennial of our State's 
third largest city, Springfield. 

One hundred and fifty years ago, in 
1829, John Polk Campbell and William 
Fulbright settled with their wives and 
families near the site of what was to be
come Springfield's public square. Gifted 
with the same capacity for extended ef
fort, the same determination and the 
same spirit of independence that still 
characterize the people of Missouri's 
Ozarks, they set to work to make a better 
life for themselves and their families. In 
their labors they were soon joined by 
other settlers who recognized the wisdom 
of their choice of sites. Within 2 years, 
Springfield had a primitive log school 
with a mud floor; within 3 years, it had 
a larger school with a plank floor and a 
chimney; within 5 years it was receiving 
weekly mail service from parts of Mis
so'.lri and Arkansas; and within 6 years, 
it had become the permanent seat of jus
tice for Greene County, an independent 
jurisdiction created by the Missouri Leg-

islature in 1833 with John Polk Camp
bell as its first clerk. 

Perhaps, Mr. President, the character 
of Springfield was indelibly shaped by 
these early years of rapid and progres
sive growth, because certainly, in the 
ensuing years, Springfield has main
tained and enhanced its position as a 
center of vitality for the entire Ozarks 
region. Today, this city of approximately 
150,000 persons is the site of several out
standing institutions of higher learning; 
it is the gateway to a tourist region of 
rugged hills and beautiful lakes that is 
a national treasure; it is the market
place of a trade region with annual busi
ness of over a billion dollars; and it is 
one of the fastest growing cities in our 
Nation. 

Mr. President, it is altogether fitting 
that over the years Springfield has be
come known as the "Queen City of the 
Ozarks"; and it is just as fitting that 
the Senate should join with the people 
of Missouri in honoring Springfield and 
her citizens for their contributions over 
the past 150 years to the growth of our 
great Nation. I urge the Senate's favor
able consideration of this resolution at 
the earliest possible time. 

Mr. EAGLETON. Mr. President, the 
city of Springfield, Mo., will celebrate 
the !50th anniversary of its settlement 
throughout 1979. I am pleased to sponsor 
this resolution to commemorate the 
city's sesquicentennial. 

In 1829, John Polk Campbell jour
neyed from Tennessee and staked claim 
to land in southwest Missouri inhabited 
by the Osage Indians. Along with John 
Fulbright and A. J. Burnett, the families 
worked together to clear the land and 
build log cabins, pioneering the way for 
the "Queen City of the Ozarks". By 1833, 

• the population in the region had grown 
so much that the State legislature desig
nated it as an independent county
Greene County, after the Revolutionary 
War Gen. Nathanael Greene. John 
Campbell became the first county clerk, 
and largely through nis efforts, the State 
legislature named Springfield as the 
permanent seat of justice for Greene 
County. 

Campbell donated 50 acres of land for 
the town site, and the county courthouse 
was built in the center of the public 
square. By 1835, the city boasted a black
smith, a dry goods store, a cabinet 
maker, and a hotel, unique because its 
proprietor, John Campbell, served every
thing free of charge. Weekly mail service 
was already in operation at the cost of 
25 cents for an out-of-State letter. Wages 
were 50 cents a day. The first school
house was built with Joseph Rountree as 
the first teacher. 

From the modest beginning, Spring
field has grown to become a thriving 
center of commerce, industry, transpor
tation, education, and tourism. With a 
population of 150,000, Springfield is the 
business and shopping center of a four
State area. The "Queen City of the 
Ozarks" is the gateway to one of mid
America's favorite vacation areas. The 
city is the home of a major State uni
versity, Southwest Missouri State, as 
well as several outstanding private col
leges. 

Springfieldians are understandably 
proud, both of their 150 years of 
achievement and of their bright pros
pects for the future. I know my col
leagues will want to join me in paying 
tribute to Springfield, as its pioneer 
spirit carries it forward into the 21st 
century.e 

SENATE CONCURRENT RESOLUTION 
5-SUBMISSION OF A CONCUR
RENT RESOLUTION RELATING 
TO THE IMPACT OF REGULATION 
Q ON DEPOSITORS AND ACCOUNT 
HOLDERS WITH SMALL DEPOSITS 
AND ACCOUNTS 

Mr. CRANSTON submitted the fol
lowing .concurrent resolution which was 
referred to the Committee on Banking, 
Housing and Urban Affairs: 

S. CoN. REs. 5 
Resolved by the Senate (the House of 

Representatives concurring), That it is the 
sense of the Congress that, in the adminis
tration of interest rate controls under Regu
lation Q, the Board of Governors of the Fed
eral Reserve System, the Federal Deposit 
Insurance Corporation, and the Federal 
Home Loan Bank Board should promptly 
provide an appropriate method under which 
the interest rate on small savings deposits 
and accounts is increased equitably in 
order to reduce the adverse impact of such 
Regulation on the holders of such deposits 
and accounts. 

SENATE CONCURRENT RESOLUTION 
6-SUBMISSION OF A CONCUR
RENT RESOLUTION AUTHORIZING 
THE PRINTING OF THE "BIO
GRAPHICAL DIRECTORY OF THE 
AMERICAN CONGRESS" 

Mr. PELL submitted the following 
concurrent resolution, which was re
ferred to the Committee on Rules and 
Administration: 

S. CON. RES. 6 
Resolved by the Senate (the House of 

Representatives concurring), That there 
shall be compiled and printed, with illus
trations, as a Senate document , in such style 
and form as may be directed by the Joint 
Committee on Printing, a revised edition 
of the Biographical Directory of the Ameri
can Congress up to and including the Ninety
sixth Congress ( 1774- 1979); and that three 
thousand five hundre-d additional copies 
shall be printed, of which one thousand 
copies shall be for the use of the Senate, two 
thousand two hundred copies for use by the 
House of Representatives, and three hun
dred copies for use by the Joint Committee 
on Printing. 

SEc. 2. There is hereby authorized to be 
appropriated for the Joint Committee on 
Printing such sums as may be necessary for 
the employment of personnel and the pay
ment of expenses to carry out the provisions 
of this resolution through January 2, 1981. 

AMENDMENTS SUBMITTED FOR 
PRINTING 

AMENDMENT OF RULE XXII OF THE 
STANDING RULES OF THE SEN
ATE-SENATE RESOLUTION 61 

AMENDMENT NO . 57 

<Ordered to be printed and to lie on 
the table.) 

(Mr. STEVENS submitted an amend-
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ment intended to be proposed by him to 
Senate Resolution 61, a resolution to 
amend XXII of the Standing Rules of the 
Senate.) 

Mr. STEVENS. Mr. President, I sub
mit an amendment in the nature of a 
substitute to Senate Resolution 61, that 
being the separate resolution that was 
introduced by the distinguished majority 
leader, pursuant to the colloquy that took 
place here yesterday. 

This amendment is the work product 
of the ad ho::: committee that was ap
pointed on our side, which I have had the 
privilege to Chair. It does modify to some 
extent the provisions that were in that 
proposed substitute yesterday. Those 
modifications or changes were made fol
lowing a lengthy conference with the 
majority leader and other Senators. We 
offer it in the hope that it will be 
considered. 

I am offering it today so that it will be 
printed, and I hope it will be on the desks 
of Senators tomorrow, in order that we 
can start discussing it. 

I will call it up, of course, after the 
recess, and am in hopes that the process 
we follow will lead to substantial support 
for the concepts that are involved in this 
substitute. 

I might say to my good friend, the 
distinguished majority leader, that many 
of the proposals that are in his Senate 
Resolution 61 are also in this substitute. 
We have added rather than subtracted 
from the concepts of the majorit~·leader. 

I ask that this amendment be printed 
and be on the Members' desks. 

The PRESIDING OFFICER. The 
amendment will be printed in order to 
allow it to be on the Members' desks. 

Mr. STEVENS. I also ask unanimous 
consent that the amendment be printed 
in the RECORD. 

There being no objection, the amend
ment was ordered to be printed in the 
RECORD, as follows: 

AMENDMENT No . 57 
Strike all after the resolving clause and 

insert in lieu thereof the following: (a) The 
last paragraph o-f paragraph 2 of Rule XXII 
of the Standing Rules of the Senate is 
amended by striking out the first sentence 
a nd inserting in lieu thereof the following : 

"After cloture has been invoked, no Sen
ator shall be entitled to use more than one 
hour on the measure, mo-tion, or other matter 
pending before the Senate, the amendments 
thereto, and motions affecting the same, ex
cept as hereinafter provided. 

A Senator shall be charged with the use of 
all time consumed after he is recognized and 
until he yields the fioor , except the time 
consumed in roll call vo-tes and one quorum 
call immediately prior to a vot e on final pas
sage. A Senator may yield any of his remain
ing time to another Senator or may yield 
it back to the Presiding Officer, in which case 
the hours of consideration shall be reduced 
by the time so yielded back, and it shall be 
the duty of the Presiding Officer to keep the 
time of each Senator. No Senator may be 
yielded more than 9 additional hours. If 
unanimous consent is requested to dispense 
wit h the remainder o-f a quorum call and an 
objection is heard to the request, the time 
consumed in the remainder of that quorum 
call is charged against the time of the ob
jecting Member. If the objecting Senator 
does not have at least 10 minutes remaining, 
he may not object to dispensing with further 
proceedings under the quorum call. If the 
time required to call a quorum exceeds the 

balance of the objecting Senator's time, such 
time shall not be charged against the 100 
hours." 

(b) The last paragraph of paragraph 2 of 
Rule XXII of the Standing Rules of the Sen
ate is amended by inserting the following 
sentence at the end thereof: 

"Whenever a Senator indicates an inten
tion to appeal from a decision of the Presid
ing Officer, that Senator shall be given 
preferential recognition for that purpose . 
Any Member may make a point of order that 
any other Member 's pending amendment is 
violative of the rule, and the Chair shall 
then rule upon that point of order. Where 
such point of order is sustained, the amend
ment or amendments in question shall not 
then be considered further. A Member mov
ing an amendment or amendments against 
which a paint of order is made and sus
tained by the Chair may take such appeal 
en bloc, or such Member may choose those 
specific amendments which such Member 
wishes to make subject of the appeal. Such 
Member shall have a right to one such appeal 
(including the quorum call on such appeal) 
without being chargeable against such Mem
ber 's time for debate ." 

(c) After the last paragraph of paragraph 
2 of Rule XXII of the Standing Rules of the 
Senate, insert the following: 

"After 100 hours of consideration of the 
measure, motion, or other matter on which 
cloture has been invoked, which time is the 
aggregate of the one hour of time to which 
each Member is entitled, the Senate shall 
proceed, without any further debate on any 
question, to vote on the final disposition 
thereof to the exclusion of all amendments 
not then actually pending before the Senate 
at that time and to the exclusion of all mo
tions, except a motion to table, or to recon
sider and one quorum call on demand to 
estabilsh the presence of a quorum (and 
motions required to establish a quorum) im
mediately before a vote on an amendment 
or the final vote begins. 

New amendments in the second degree can 
be offered after cloture has been invoked if 
they are germane to the amendment in the 
first degree to which offered and have been 
printed and available at each Member's desk 
for at least 24 hours. Amendments which are 
otherwise in order may amend the measure 
or matter in more than one place, if they in
volve only one substantive issue. 

If , for any reason, a measure or matter is 
reprinted, amendments which were in order 
prior to the reprinting of the measure or 
matter will continue to be in order and may 
be technically conformed to the bill as it 
then reads wher.. the amendments are called 
up, and reprinted at the request of any 
Member. 

After cloture is invoked, the reading of all 
amendments, including House amendments, 
shall be dispensed with when the proposed 
amendment has been identified and has been 
available in printed form at the desk of the 
Members for not less than 24 hours." 

(d) Paragraph 1 of Rules III of the Stand
ing Rules of the Senate is amended-

. ( 1) by inserting " (a) " before "The" in the 
first sentence; 

(2) by striking "The" in the second sen
tence and inserting in lieu thereof: "Except 
as provided in subparagraph (b), the"; and 

(3) by adding at the end thereof, the fol
lowing new subparagraph: 

"(b) Whenever the Senate is proceeding 
under paragraph 2, Rule XXII, the reading 
of the Journal shall be dispensed with." 

INTERNATIONAL AND DOMESTIC 
TERRORISM-S. 333 

AMENDMENT NO. 58 

<Ordered to be printed and referred to 
the Committee on Governmental Af
fairs.) 

Mr. DURKIN <for himself, Mr. 
STEVENS, Mr. HELMS, Mr. CHURCH, Mr. 
McCLURE, Mr. DOMENICI, Mr. SCHWEIKER, 
Mr. GARN, and Mr. RANDOLPH) SUbmitted 
an amendment in tended to be proposed 
by them, jointly, to S. 333, a bill to com
bat international and domestic terrorism. 
• Mr. DURKIN. Mr. President, I an
nounce my strong support for s. 333, a 
bill to combat international and domes
tic terrorism, which has been introduced 
by my friend and colleague from Con
necticut, Senator RIBICOFF. But I wish to 
state at the same time that I strongly 
oppose the provision of that bill which 
requires the tagging of black powder 
and smokeless powder, and am today 
submitting with my friend and colleague 
from Alaska, Senator STEVENS, and Sena
tors CHURCH, HELMS, MCCLURE, DOMENICI, 
GARN, and Mr. RANDOLPH, an amendment 
to that bill to exempt black powder and 
smokeless powder from tagging require
ments. 

The need for strong legislation to com
bat terrorism both within this country's 
borders and abroad, is beyond dispute. 
Rarely a week goes by without some 
incident of domestic or international 
terrorism that might have been prevent
ed by stronger Government action and 
worldwide cooperation. When a similar 
bill to the one I am supporting was con
sidered by Congress last year, it received 
widespread support. The administration, 
respected authorities on terrorism, and 
aviation-related groups all gave the 
measure endorsements. Only the press of 
Senate and House business at the end of 
the session kept the bill from becoming 
law. I hope that Congress will complete 
action on this bill this year, and that it 
will be signed into law. 

The bill introduced this session, how
ever, contains one provision which is 
unneeded, unworkable, inflationary, and 
detrimental to millions of American 
sportsmen who reload their own ammu
nition or who shoot antique and repro
duction firearms using black powder pro
pellant. That provision requires the tag
ging of black and smokeless powders. The 
amendment we are introducing today 
exempts black and smokeless powders 
from the tagging provisions. During Sen
ate committee consideration of the anti
terrorism bill last session, a similar 
exemption was written into the bill with 
my support, the support of Senator 
STEVENS and many other colleagues. 

The list of serious problems with the 
tagging of black and smokeless powders 
is well known, and I will not spend a lot 
of time reviewing it here. The most im
portant problem is that it represents an
other attempt by the Federal bureaucra
cy to reach needlessly and without ade
quate justification into the lives of 
American citizens. The tens of thousands 
of New Hampshire sportsmen are peace
ful, law-abiding citizens, who certainly 
should not be bothered and burdened by 
more unworkable Fede:t'al regulations. 
And I want to assure all the sportsmen in 
New Hampshire that I will do everything 
possible in this legislation and any other 
matter that comes before the Congress to 
keep the Federal tentacles off their backs 
and out of their lives. I have opposed all 
Federal gun control legislation and I will 
continue to do so. 
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While tagging of firearms propellants 

would place a burden upon sport shooters 
and upon the small businessmen who sell 
powder, it would do little or nothing to 
benefit law enforcement. The record
keeping would be extremely cumbersome 
and complex, making it difficult to trace 
powder even with the taggants. And 
even then, bombers are unlikely to ob
tain their supplies of powder through 
legal commerce where registration is at 
least possible. 

The technology for tagging powders is 
still developing, and presents a great 
many unknowns. There could be major 
problems with fouling and clogged bar
rels caused by the taggants, potentially 
causing safety hazards to the shooters. 
On top of this, the financial costs of tag
ging are projected to be extraordinary, 
raising the cost of powders by 20 to 30 
percent. This inflationary move would 
certainly require substantial justifica
tion, exactly the kind of justification 
which has not been produced by the 
Federal bureaucrats. 

In sum, Mr. President, while the Fed
eral Government must do everything 
reasonably possible to fight the ominous 
cloud of terrorism which potentially 
threatens each and every one of us, this 
Congress cannot allow the Federal Gov
ernment to continue to meddle into the 
lives of law-abiding citizens at the whim 
of a few bureaucrats. Tagging black and 
smokeless powders will not contribute 
substantially to antiterrorism, but it will 
pose another threat to the basic free
doms and liberty of the people in our 
society. That is why I will fight this pro
vision, and urge my colleagues to do so. 

I ask unanimous consent that the text 
of our amendment be printed in the 
RECORD. 

There being no objection, the amend
ment was ordered to be printed in the 
RECORD, as follows: 

AMENDMENT No. 58 
Amendment to section 303. 
After subsectlon "t", add a new subsec

tion "u"; 
"(u) Black and smokeless powders, manu

factured as propellant powders, shall be ex
cluded from the provisions of this section." 

Reletter the existing subsection accord
tngly.e 

NOTICES OF HEARINGS 
SUBCOMMITTEE ON TAXATION AND DEBT 

MANAGEMENT 

Mr. HARRY F. BYRD, JR. Mr. Presi
dent, the Subcommittee on Taxation and 
Debt Management of the Senate Com
mittee on Finance will hold hearings on 
March 12, 19, and 20, 1979 on the carry
over basis provisions of the estate tax 
law. · 

The hearings will begin at 10 a.m. in 
room 2227 of the Dirksen Senate Office 
Building. 

The Department of the Treasury will 
testify on March 12, 1979. 

The Congress during the last session 
agreed to defer the effective date of car
ryover basis until December 31, 1979. The 
hearings will focus upon whether or not 
carryover basis should be repealed or 
modified, and if modified, what modifi
cations should be made. 

The hearings will give the Senate Fi
nance Committee an opportunity to ex
plore in detail the implications and full 
ramifications of this significant depar
ture from tax law prior to 1976. 

Other witnesses who desire to testify 
at the hearings should submit a written 
request to Michael Stern, Staff Director, 
Committee on Finance, room 2227, Dirk
sen Senate Office Building, Washington, 
D.C. 20510, by no later than the close of 
business on March 1, 1979. 

The subcommittee would be pleased to 
receive written testimony from those per
sons or organizations who wish to submit 
statements for the record. Statements 
submitted for inclusion in the record 
should be typewritten, not more than 25 
double-spaced pages in length and mailed 
with five copies by April 13, 1979, to 
Michael Stern, Staff Director, Commit
tee on Finance, room 2227, Dirksen Sen
ate Office Building, Washington, D.C. 
20510. 

ADDITIONAL STATEMENTS 

RHODESIA AND THE ARROGANCE OF 
ANDREW YOUNG 

• Mr. GARN. Mr. President, the unmiti
gated arrogance of the U.S. Ambassador 
to the United Nations, Andrew Young, 
manifested itself again the other day. 
Mr. Young saw fit to declare that "only 
Neofacists in this country would be will
ing to support the neofascism of the 
Smith regime" in Rhodesia/Zimbabwe. 

Mr. President, this is not the state
ment of a private citizen-it is the decla
ration of an official of thJ United States. 
Mr. Young's record for embarrassing 
public utterance in the name of U.S. 
policy is a disgrace. I remain convinced 
that Mr. Young should be removed from 
office for gross incompetence detrimental 
to the interest of the United States. 

By an 85-percent majority vote, white 
Rhodesians recently passed a referendum 
to approve a new constitution, drawn up 
in March 1978, to hold universal suffrage 
elections in order to bring a form of qual
ified black majority rule. Elections are 
now scheduled to be held in April. Is the 
new constitution perfect? No it is not. I 
recognize this. But to say that it bears 
any resemblance to fascism is ludicrous. 

The United States and its allies have 
every reason to work for a peaceful set
tlement of the Rhodesian problem. Yet, 
we continue to dismiss the efforts of the 
internal settlement to accomplish this 
very objective. Instead, we insist that 
the guerrilla forces of Robert Mugabe 
and Joshua Nkomo be made participants 
in the new government. This administra
tion has, in effect, given these guerrila 
forces, the so-called Patriotic Front, a 
defacto veto over the efforts of blacks 
and whites to avoid a bloody and de
stabilizing civil war. 

With the April elections, the leaders of 
the biracial internal settlement will have 
met the two conditions set by Congress 
for an end to the U.S. economic embargo 
against Rhodesia/Zimbabwe. I call on my 
colleagues to insure that we do not go 
back on our word in this regard. We have 
already made a tragic error in not back-

ing the internal settlement when it first 
determined to establish black majority 
rule. Let us not compound this error by 
remaining silent as the Carter adminis
tration continues to pursue a course that 
can only lead to disaster. 

These points are recognized very well 
in an editorial in the Washington Star, 
which I will ask to have inserted in the 
RECORD in a moment. By contrast, the 
Washington Post's editorial staff is obliv
ious to the damage it, and others like 
it, has caused. 

The bloodthirsty nature of the Mugabe 
and Nkomo guerrillas has been clear 
from the beginning. Their Marxist and 
racist rhetoric has never left any doubt 
as to the nature of any "government" 
they might establish, if they were suc
cessful in coming to power. It would be 
a regime of blood and horror, similar to 
a dozen others in Africa. The rule in 
Africa is one-party autocratic rule, with 
no civil freedoms, religious repression, 
and genocidal vendettas against rival 
tribal factions. There are a few excep
tions, and two of them are the govern
ments of South Africa and Rhodesia. 

The fact is, Mr. President, that there 
was never any chance for peace and 
freedom in the direction of Mugabe and 
Nkomo. These two worthies have from 
the beginning shunned every invitation 
to an all-parties conference, and any in
vitation to participate in free and super
vised elections. They know that neither 
has a chance of coming to power peace
fully, and for that reason they have 
done everything they can to destabilize 
the country, in the hopes of coming to 
power by the gun. When they do, of 
course, they will have to fight each other, 
and the result will be a. bloody civil war, 
followed by the familiar autocracy. 

The chances of peace under the direc
tion of the Salisbury government were 
never high. But in that direction there 
was a chance of success. Had the nations 
of the world supported the Smith gov
ernment's efforts to bring blacks into 
power, to provide for a stable transition 
to black majority rule, it is possible that 
Smith could have succeeded. We will 
never know, because this administration, 
led by the fatuous Andrew Young, has 
from the beginning cast its lot with the 
revolutionary Marxists. The Washington 
Post editorial is a perfect example of 
the silliness and the tragedy of this line 
of thinking. Now that bloody war is in
evitable, the Post looks around and asks 
what happened. I will tell you what hap
pened. America's liberal establishment 
has let itself be led into the wilderness 
by Andrew Young and his coterie of dis
placed civil rights workers. And it will 
be a bloody road coming home. 

Somewhat bewildered, the Post con
cludes wistfully that there is "blame 
enough to go around." Indeed there is, 
and the Post has earned its share. I 
would like to think that they recognize it, 
but today's editorial indicates otherwise. 

Mr. President, I ask that the editorials 
from the two Washington papers be 
printed in the RECORD, and I invite my 
colleagues to examine them closely, to 
see where the blame belongs. 

The editorial follows: 
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[From the Washington Post, Feb. 7, 1979] 
. DEAD END IN RHODESIA 

The British and American foreign secre
taries put their heads together on the matter 
of Rhodesia the other day and came up with 
nothing. We say this not in derision but with 
a certain approval. For the several conflicts 
in Rhodesia-between the multiracial regime 
in Salisbury and the guerrillas, and among 
each of these groupings- have produced a 
degree of violence and fragmentation demon
strably beyond Anglo-American repair. 

It is painful to recall that the Carter ad
ministration once saw in Rhodesia an excit
ing opportunity to make the United States 
both the champion of black majority rule in 
Africa and the manager of peaceable change. 
But the administration's diplomacy, as it de
veloped, seemed to focus on the first of these 
roles-though not openly enough to gain 
African credit for it-and fulflllmen t of the 
second role was made that much more diffi
cult. There is no doubt now that black ma
jority rule is coming, but not peaceably, and 
not in a context ensuring white minority 
rights, and not under American patronage, 
and not in a way that promises to advance 
other American interests. 

The transitional government of Ian Smith 
has just sponsored a poll in which whites ap
proved a white-written majority rule con
stitution due to take effect when general 
elections are held in April. At one point, those 
elections looked like they might help win in
ternational acceptance for the "internal" 
settlement. But the military deterioration 
since then has put them in a different light. 
The elections will be held under military
law conditions in the shrinking fraction of 
the country where the government's writ 
runs. Salisbury figures the vote will meet one 
of the two tests Congress set last year for 
lifting economic sanctions; it met the second 
by announcing its availability for negotia
tions with the guerrillas. But even if Salis
bury meets Congress' technical require
ments-and it may-what will that avail? 
Salisbury's talk of elections, the lifting of 
sanctions, and then somehow a miraculous 
Western bailout, sounds increasingly like 
whistling in the dark. The overwhelming fact 
is the war. 

The guerrillas are winning, under the worst 
imaginable conditions for the future of Zim
babwe-economic devastation, political rad
icalization. racial conflict , black civil war . 
Their military advance is sweeping away the 
whites and the assorted blacks of the transi
tional regime. There is blame enough all 
around; the leaders of Rhodesia/ Zimbabwe 
deserve most of it. But what Americans can
not avoid askin~ is whether thing;s are better 
or worse for the people of that brutalized 
country as a result of the administration's 
exertions in their behalf. 

[From the Washington Post, Feb. 6, 19791 
"NEO-FACISM" IN RHODESIA 

UN Ambassador Andrew Young recently 
declared, with even less than his usual re
gard for the weight of words , that "only nee
fascists in this country would be willing to 
support the neo-facism of the Smith 
regime" in Rhodesia. 

No doubt Mr. Young would include, as nee
fascism, last week's successful referendum 
on a new Rhodesian constitution. The vote, 
after all, was limited to non-black Rhode
sians ; and the constitution, under which a 
black-majority government will be elected 
this spring, reserves considerable power over 
a five-year transition period to whites . 

If Andrew Young spoke for himself alone, 
and not for the United States, he would be 
at liberty to mangle the language as he 
pleased. But he is , in fact , an American offi
cial who pretends to be interested in drawing 
the Rhodesian government into all-party 
talks with the guerrilla insurgents on the 

country's future. If this is more than pre
tense, he approaches it in a curious fashion. 

It is not, of course , as if the new Rhode
sian constitution were immune to reasoned 
criticism. It is , one could say, conservative 
and cautious; and it is open to the practical 
objection that it may not fully satisfy even 
the black partners in Mr. Smith's slow
motion movement from white to majority 
rule. 

Even so, the effort is far from contemptible, 
and far indeed from being "fascist" in flavor, 
neo- or otherwise . The advent of a govern
ment in Rhodesia-Zimbabwe (as it 's to be 
called) in which blacks will have the pre
dominant place is a milestone. It imposes a 
certain obligation on the U.S. to approach it, 
approve or not, with some consideration. 

A more considerate and rec(.ptive attitude 
would indeed have been appropriate months 
ago, when Ian Smith first decided to scrap 
exclusive white rule and negotiate a settle
ment with the black majority. The Rhode
sians thought then that Mr. Smith and his 
collaborators had met the "six points" on 
which Dr. Kissinger, as a Ford administra
tion emissary, had implicitly conditioned 
some relaxation of diplomatic hostility. Even 
now, one of Mr. Smith's selling points in in
ducing the embattled Rhodesian whites to 
accept a new power-sharing constitution has 
been the stubborn hope that the U.S . may 
lift economic sanctions . 

That is almost certainly a vain hope as 
long as Ambassador Young is calling the 
shots on U.S. policy in Africa. But what is 
the alternative? What, in other words, is the 
price of Mr. Young's policy? Now as before, 
it is that the U.S. may be a bystander, and 
by inaction a collaborator, in the subversion 
of an elected government in Rhodesia by 
Marxist guerrillas, hostile to both form and 
substance of our political values . 

If they succeed, there will be many Rhode
sians, black and white, who if lucky enough 
to escape alive will find themselves nostalgic 
for a bit of what Andrew Young is pleased 
to call "neo-fascism." e 

A COLLISION OVER TRUCKING 

e Mr. TSONGAS. Mr. President, I would 
like to direct the attention of my col
leagues to an editorial which appeared in 
the Boston Globe on January 29. 

I believe that the editorial emphasizes 
several valid and important points re
garding the current controversy sur
rounding referral of antitrust legislation 
to eliminate the 1948 antitrust exemp
tion for price fixing in the trucking in
dustry. 

The editorial accurately states that the 
matter is a parliamentary question. I be
lieve that the parliamentarian has ruled 
correctly. However, even more impor
tantly, I would hope that my colleagues 
will focus their attention on that ruling 
and the question of whether or not to 
abide by the decision of the Parliamen
tarian, rejecting attempts to confuse the 
issue by casting the debate as a vote on 
the issue far down the road : Truck de
regulation. 

The January 29 Boston Globe editorial 
follows: 

A CoLLISION OVER TRUCKING 

The public may get an early reading this 
year on exactly how committed the U.S. Sen
ate is to stemming inflation when that infla
tion benefits powerful private interests . The 
test would be posed by a vote on the question 
of whether the Senate Commerce Committee 
or the Senate Judiciary Committee receives 
jurisdiction over a bill to end the trucking 
industry's antitrust exemption. While the 

matter may seem technical, the Senate's 
decision could substantially influence the 
future of trucking deregulation-with its po
tential benefits for consumers. 

The jurisdictional fight pits Sen. Edward 
M. Kennedy, chairman of the Judiciary Com
mittee, against Sen. Howard Cannon, the 
Nevada Democrat who chairs the Commerce 
Committee. While Kennedy has expressed a 
willingness to support a "joint referral" to 
both committees, Cannon has balked at this 
notion. The issue may come before the full 
Senate this week for resolution. And more is 
at stake than committee "turf." 

Kennedy is a supporter of trucking deregu
lation; in fact , he is the author of the legisla
tion ending the antitrust exemption at the 
center of current fight. Cannon says only that 
he has an open mind on the subject; the 
American Trucking Association and the 
Teamsters Union are lobbying the Senate 
furiously for referral of the bill to the Com
merce Committee. 

In a less political environment, the matter 
might be considered a parliamentary ques
tion. And in that regard, it is interesting to 
note that the Senate parliamentarian has 
ruled that the legislation should be sent to 
Kennedy's committee. And properly so. Other 
elements of comprehensive trucking deregu
lation- those involving Interstate Commerce 
Commission's regulation of routes and en
try-are within the jurisdiction of the Com
merce Committee . But the Kennedy legisla
tion, which would overturn the current gov
e-rnment sanction of private agreements be
tween truckers on pricing, is clearly an anti
trust measure. 

It is true that the exemption to the anti
trust statutes, enacted in 1948, was attached 
to the Commerce Act. But that was only an 
effort to end-run House Judiciary Committ~e 
chairman Emmanuel Cellar, who was opposed 
to such doings. And it is true that the Ken
nedy bill would affect a particular sector of 
commerce. But any antitrust legislation does 
that. And the Eenate has given the Judiciary 
Committee responsibility for antitrust legis
lation no matter what sector of the economy 
it affects. 

As the current parliamentary fight reveals , 
trucking deregulation will be a tough battle. 
The $30 billion industry is well organized. 
And both labor and management gain from 
the anticompetitive aspects of the business. 
Only the consumer loses. A decision by the 
Senate to refer the legislation exclusively to 
the Commerce Committee would not only 
violate common sense ; it would be a sign that 
the Senate is not anxious to make the fight 
to restore competition to the trucking 
industry.e 

STATE DEPARTMENT 
DUM ON TREATY 
TION: A REBUTTAL 

MEMORAN
TERMINA-

e Mr. GOLDWATER. Mr. President, as 
you know, I have filed a lawsuit, together 
with 25 other Members of Congress, 
challenging as being unconstitutional, 
President Carter's attempted abrogation 
of the defense treaty with Taiwan. In 
defense of the President's unilateral 
action, the Department of State has 
released a lengthy memo arguing that 
Presidents have terminated treaties 
before, in situations similar to President 
Carter's action. 

Mr. President, the State Department 
memo is absolutely wrong. It is a desper
ate attempt to erect some sort of justi
fication for the President's usurpation of 
legislative power. 

The so-called memorandum is actually 
a one-sided argument that distorts and 
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twists history and contains many self
contradictions. 

First, I would note that the State 
Department has dredged up only 12 
claimed precedents for Presidential 
treaty termination, and not one of them 
involves a defense treaty. 

Even if the 12 incidents were taken at 
face value, the State Department does 
not tell us what legal significance this 
would have. Of course, the answer is 
they would have no legal bearing. 

A handful of precedents cannot create 
a Presidential power that does not 
appear in the Constitution itself. As the 
Supreme Court said in 1969: 

That an unconstitutional action has been 
taken before surely does not render that 
same action any less unconstitutional at a 
later date. 

Thus, the alleged 12 precedents beg 
the question. For all anyone knows, they 
were unconstitutional actions, so that 
these disclosures might be no more than 
admissions of past illegalities. 

In this connection, I might remind my 
colleagues that Federal courts have 
decided at least three important issues of 
power against the President in the past 5 
years, although a long line of precedents 
were argued as a basis for Presidential 
power in each of these cases. We can all 
remember the Nixon tapes case where 
executive privilege was decided against 
th~ President. Then there is the 
impoundment of funds case which the 
executive branch lost. And, there is the 
executive veto case, in which ihe U.S. 
Court of Appeals for the District of 
Columbia rejected 38 pocket vetos as not 
having any legal meaning. The court 
squarely held that precedents cannot 
create an Executive power. 

Now, if the State Department memo
randum were truly that, a fair discussion 
of all points so that the President and 
Secretary of State could act on full 
information, it surely would have dis
cussed exactly what significance the 12 
precedents are supposed to have. But 
there is no mention in the memo about 
the quite recent Federal court cases 
which rule that past practice does not 
make a Presidential power. It is obvious 
the lawyers at the State Department did 
not want to bring this question up with 
their superiors. 

Mr. President, turning to the so-called 
precedents contained in the State 
Department memo, it is revealing that 
two of the incidents involved treaties 
which did not contain notice provisions. 
Now, I must ask, what are these two 
examples doing in the memo? 

What has happened here is that the 
State Department has shown its hand. 
It is not arguing merely that President 
Carter has implied authority to termi
nate a treaty when the treaty itself 
includes a provision for termination 
upon notice by either party. If that is all 
the State Department is claiming, it 
would not have used these two examples 
in its memorandum. 

Instead, it is clear the State Depart
ment is asserting a broad power for the 
President to terminate any treaty he 
wants, whether the treaty includes a 
notice provision in it or not. 

CXXV--138-Part 2 

In other words, the State Department 
wants the President to have total power 
over treaties. State has long taken the 
position that the President can make a 
treaty by calling it an executive agree
ment, and now they are saying he can 
break a treaty, even if it was ratified with 
the advice and consent of the Senate. 

So I would warn my colleagues against 
allowing the State Department to get 
away with what is an obvious power 
grab. 

Mr. President, I have mentioned that 
2 of the 12 treaties asserted in the 
State Department list did not contain 
notice provisions. If we remove these 2 
incidents, that leaves 10. Of these trea
ties, only eight were actually terminated. 
Presidents withdrew the notice of termi
na.tion in two cases and there is no proof 
they would have gone ahead with 
terminating the treaties. 

So that leaves us with only eight in
cidents. But the terminations of three of 
these treaties were necessitated by super
seding statutes in conflict with earlier 
treaties. In these situations, the Pres
ident was acting under the implied au
thority of congressional statutes. An
other treaty termination clearly was 
authorized under no less than four sep
arate acts of Congress. 

Some of the treaties discussed by the 
State Department were canceled in full 
agreement with the other countries, 
which is completely different from the 
present case where the Republic of China 
wishes to keep the defense treaty alive. 

And, there is no evidence Congress was 
informed when the President acted on 
each of these treaties. He notified the 
foreign countries, but in many cases he 
neglected to tell Congress. Congress 
could hardly challenge what it did not 
know about and a situation where the 
President acted in secrecy hardly quali
fies as a precedent for his independent 
action. 

Mr. President, I have prepared a de
tailed analysis of the alleged precedents 
argued in the State Department memo 
which shows that not one of the incidents 
back up the President's position. Since 
the paper relates to an important issue 
of shared power between the President 
and Congress, I ask that it be printed in 
the RECORD. 

The material follows: 
ANALYSIS OF PRESIDENTIAL TREATY "TERMINA

TIONS" ARGUED IN STATE DEPARTMENT 

MEMORANDUM 

1. 1815 : President Madison's administra
tion exchanged correspondence with the 
Netherlands which allegedly established that 
the 1782 Treaty of Amity and Commerce had 
been annulled. 

Analysis : There is strong historical evi
dence the treaty was not annulled in 1815, 
but remained in effect assuming the treaty 
was then annulled, the cause was the war
time destruction of one of the governments 
and nations, not independent Presidential 
power. Also. President Madison did not give 
notice of the treaty's termination; the foreign 
government first denounced the treaty. 

Discussion: The Netherlands took the ini
tiative in insisting the treaty of 1782 had 
expired because of the Napoleonic wars, dur
ing which the United Netherlands. with 
whom the treaty was made. was absorbed into 
the French Empire, entirely disappearing as 

a separate nation. After the war, i.t was 
transformed into a new nation unlike the 
original one . According to Samuel Crandall 
in his Treaties: Their Making and Enforce
ment, the State thus formed "differed in 
name, territory, and form of government 
from the state which had entered into the 
treaty of October 8. 1782, with the United 
States." (p. 429) 

In response to a letter from the govern
ment of the new state, in 1815 Secretary of 
State Monroe appeared to acknowledge the 
Netherlands' claim that the treaty had been 
annulled. However, when Monroe became 
President. he himself repudiated this inter
pretation. His Secretary of State John Q. 
Adams argued in 1818 that the 1782 treaty 
was still operative. (U.S. Foreign Relations 
722 et seq. (1873)) In 1831, the Supreme 
Court of North Carolina enforced the treaty 
as law in University v. Miller, 14 N.C. 188, 
193. 

At most, the incident is a precedent for 
termination of a treaty in agreement with 
the other government. Obviously, in the 
present case, the Republic of China wishes 
the 1954 treaty to remain in effect. 

It is true that much later in 1873, the State 
Department informed the Minister of Hol
land that "The Treaty of 1782 is no longer 
binding on the parties." However, the State 
Department did not claim President Madison 
had terminated it. Rather, in a list of treaties 
that have been abrogated, which was pre
pared and published by the State Depart
ment in 1889, the Department included the 
Netherlands treaty under a category entitled 
"Treaties with Powers that have been ab
sorbed into other nationalities." 

The Department explained the termination 
of the treaty as follows: 

"The principle of public law which causes 
Treaties under such circumstances to be re
garded as abrogated is thus stated: The ob
ligations of Treaties, even where some of 
their stipulation are in their terms perpetual 
expire in case either of the contracting par
ties losses its existence as an independent 
State, or in case its internal constitution is 
so changed as to render the Treaty inap
plicable to the new condition of things." 
(U.S. Treaties and Conventions 1776-1887 
( 1889), at 1236-1236). 

2 . In 1899, President McKinley gave notice 
to the Swiss Government of intent "to arrest 
the operations" of certain articles of the 1850 
Convention of Friendship, Commerce and 
Extradition. 

Analysis: The Convention was superseded 
by a later Act of Congress inconsistent with 
the earlier treaty. Tha.t statute conferred 
implied authority on the President. 

Discussion : The State Department memo 
itself admits the Presidential notice "may 
have been necessitated by the Tariff Act of 
1897." (p. 9) This admission hardly qualifies 
the incident as a precedent for notice where 
there is no accompanying legislative action. 

Following enactment of the Tariff Act of 
1897, the United States entered into an agree
ment with France under authority expressly 
granted by that law. The Swiss government 
thereupon claimed the right to enjoy the 
same concessions for Swiss imports as grant
ed French products, but without making re
ciprocal concessions. 

The United States rejected the Swiss de
mand because, in the words of the State De
partment memo: "It was contrary to U.S. 
general policy and to the policy oj the Tariff 
Act to make trade concessions in the absence 
of a reciprocal arrangement." (p. 9) Section 
3 of the Tariff Act denied the President au
thority to negotiate trade agreements unless 
"reciprocal and equivalent concessions may 
be secured in favor of the products and man
ufactures of the United States." (30 Stat. 
203). 

Since Congress had passed a law clearly in-
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consistent with an earlier treaty, the Presi
dent was compelled to enforce the later ex
pression of legislative will. Unlike the 1899 
incident, there is no subsequent statute 
which President Carter claims is in conflict 
with the Mutual Defense Treaty of 1954. To 
the contrary, there are numerous statutes 
and treaties which reinforce the purpose of 
that treaty. 

3. In 1920, President Wilson "by agree
ment" terminated the 1891 Treaty of Amity, 
Commerce, and Navigation with the Congo. 

Analysis: The treaty was terminated fol
lowing Congressional action affecting that 
t reaty. It was denounced in its entirety by 
the foreign government, not by notice of the 
United States. 

Discussion: In the Seamen's Act of 1915, 
Congress ordered President Wilson to notify 
several countries of the termination of all 
articles in treaties and conventions of the 
United States "in conflict with this act ." 
(38 Stat. 1184) The authoriy of Congress to 
impose this obligation on the President was 
upheld by the Supreme Court in Van der 
Wayde v . Ocean Transport Co ., 297 U .S. 114, 
118 (1936). 

In accordance with this statutory mandate , 
President Wilson notified Belgium of his in
t ention to terminate Article 5 of the 1891 
treaty. (The treaty was originally concluded 
with the independent state of the Congo, 
which later came under Belgian control. The 
change of governments further weakens the 
incident as a precedent for termination of 
the Mutual Defense Treaty since the identi
cal governmental authorities on Taiwan with 
whom we made the treaty are still in effective 
control of the territory covered by that 
t reaty.) 

In view of the Congressionally-mandated 
termination of a substantive article of the 
treaty, Belgium replied that it wanted to 
terminate the entire treaty. A month later, 
Belgium sent a second note instructing the 
United States that its first note was intended 
as formal notice of termination of the treaty. 
In acknowledgement of this notice, the 
United States regarded the treaty as expiring 
one year later. 

The situat ion is entirely different from 
t he 1954 Mutual Defense Treaty with theRe
public of China. The 1891 treaty was termi
nat ed with the agreement of both parties. 
The Republic of China , however , does not 
wish to terminate the 1954 treaty. 

4. In 1927, President Coolidge gave notice 
of termination of the 1925 Convention with 
Mexico on the Prevention of Smuggling. 

Analysis: The Convention was terminated 
during an unsettled period in Mexico which 
caused a fundamental change in conditions 
essential to its cont inued effectiveness. The 
President did not inform Congress, depriv
in g legislators of an opportunity to chal
lenge his action . 

Discussion: In 1927, United States rela
t ions with Mexico were unset tled because of 
alleged religious persecution wit hin Mexico 
and the confiscation of American-owned 
private and oil lands. In fact , President 
Coolidge claimed Mexico was smuggling arms 
and ammunition to revolutionists in Nica
ragua, indicating Mexico was not a reliable 
t reat y partner under a Convention relating 
t o t he prevention of smuggling. 

In the circumstances, it appears changed 
conditions were a cause of President Coo
lidge 's notice. Under the doctrine of rebus 
sic stantibus, a treaty "ceases to be binding 
when the basic conditions upon which it 
was founded have essentially changed." (40 
Opinions Attorneys ' General 121) 

However, in the case of the 1954 Mutual 
Defense Treaty, President Carter has not 
invoked rebus sic stanti bus. Nor could he . 
For an essential requirement of the doctrine 
is t hat the change in conditions must not 
be t he result of action by the party seeking 
t o invoke it . ( 1969 Vienna Convention on 
th e Law of Treat ies. Articles 61 , 62; Re-

statement of the Law 2d, Foreign Relations 
Law of the U.S., at 467-470 (1965)). 

There is another reason the 1927 incident 
is not a valid precedent. Congress was not 
informed of the notice at the time and thus 
it went unchallenged. 

5. In 1933, President Roosevelt withdrew 
the United States from the 1927 Convention 
for the Abolition of Import and Export Pro
hibitions and Restrictions. 

Analysis : The 1927 Convention was incon
sistent with and had a restrictive effect on 
the National Industrial Recovery Act of 
1933. It also was terminated due to a funda
mental change in conditions, not the result 
of any action by the United States. 

Discussion : The official papers published 
in connection with the termination of the 
1927 Import-Export Convention prove that 
the provisions of the National Industrial 
Recovery Act, a later statute , were instru
mental in moving the President to give no
tice. (U.S. Foreign Relations 784-786 ( 1933) ; 
W. McClure , International Executive Agree
ments 18 ( 1941) ) . 

The incident stands as no more than an 
example of the President implementing the 
latest expression of Congressional intent. 
Since the President cannot enforce two laws 
which are in conflict, as the 1927 conven
tion and 1933 statute were , he is compelled 
to select the one which reflects the current 
will of Congress. 

The U.S. Government notice gave as the 
reason for withdrawal the fact that several 
other nations had already withdrawn, there
by defeating the original purpose and as
sumption for the convention. Eleven coun
tries out of an anticipated original 19 had 
ceased to be bound by the convention on 
June 20 , 1933, when the United States gave 
its notice . So our notice stated that while 
it "had been hoped that the principle em
bodied in the convention would be widely 
accepted" , the "reverse" has been true. 

These circumstances fit the classic example 
of rebus sic stantibus, where a basic set of 
conditions or expectations were assumed to 
exist as the basis for carrying out the treaty, 
but due to changed conditions, those orig
inal purposes or expectations are no longer 
present. When such a fundamental change 
occurs. the treaty is no longer operative or 
binding. 

The principle was recognized by Mr. Justice 
Davis, who wrote, in Hooper v. United States, 
that a "treaty might be construed as abro
gated when material circumstances on which 
it rested changed.." (22 Court of Claims 408 
(1887)) . 

Thus, rather than asserting any general 
power t o withdraw the nation from all 
treaties having a notice provision, President 
Roosevelt's 1933 notice itself clearly limits 
the basis of his action to the change in con
ditions. As the State Department memo 
states: "A convention on the abolition of 
import and export prohibitions and restric
tions clearly needed widespread acceptance 
to be effective . . . " (p . 18) 

In contrast to the 1927 convention, there 
is no change in circumstances which pre
vent s the 1954 Mutual Defense Treaty from 
being effective. The same regime with which 
we concluded the treaty remains in effective 
control of the territory of Taiwan and the 
Pecadores, regardless of derecognition. The 
territory governed. by the authorities remains 
a critical and strategic link in the entire 
chain of Pacific Basin security bases from 
which the United States supports its na
tional security and the security of allies 
with whom we have formal defense treaties. 

Even if derecognition were viewed as a 
bas1c change, it cannot be invoked as a rea
son for terminating the 1954 treaty. Under 
customary international law, a nation can
not use a change of conditions as a ground 
for terminating a treaty if the change is the 
result of its own action. inconsistent with the 
original purposes of the treaty. 

In any event, President Carter is not as
serting changed circumstances as a ground 
of his notice; he claims implied authority 
solely under the notice provision of the 
treaty. Thus, the 1933 incident has no simi
larity to the present case. 

6. In 1933, President Roosevelt gave no
tice of termination of the 1931 Treaty of Ex
tradition with Greece. 

Analysis: The treaty was not terminated.. 
The sole basis for the President's notice was 
violation of the treaty by the other nat.ion, 
a. charge that has not been made against the 
Republic of China. 

Discussion: The incident is not a prece
dent for Presidential treaty termination be
cause the treaty was not terminated. Presi
dent Roosevelt did give notice, but withdrew 
it. Whether he would have completed the 
termination is speculation; the strongest evi
dence points to his purpose only of using the 
threat of termination as pressure for nego
tiating purposes. 

The President's act.ion was initiated be
cause Greece had refused to extradite an in
dividual accused of fraud as required. under 
the extradition agreement. Clearly, his action 
was founded on the fact the treaty had 
already been violated by breach of the other 
party. The President may have power to de
termine that a treaty has become void in this 
narrow situation under the ancient principle 
of traditional contract law whereby a party 
is released from a contract obligat·ion if the 
other party is guilty of a substantial breach. 

Even so, the principle has no application 
to the 1954 defense treaty. The Republic of 
China has not committed any breach of the 
treaty, nor is any violation on her part al
leged. In contrast, the 1933 notice by Presi
dent Roosevelt clearly identified the viola
tion by Greece of the treaty as the reason 
for the notice. 

7. In 1936, President Roosevelt signed a 
protocol agreeing with Italy to terminate the 
1871 Treaty of Commerce and Navigation. 

Analysis: The 1871 treaty had become in
consistent with a later Act of Congress which 
conferred implied authority upon the Presi
dent. Also, the treaty was terminated in joint 
action with the other country by a protocol 
mutually agreed upon. In contrast, the Re
public of China wishes to keep in effect the 
1954 defense treaty. 

Discussion: President Roosevelt's action in 
agreeing with Italy to terminate the 1871 
treaty arose directly out of and was tied to 
the 1934 trade law enacted by Congress. That 
law authorized the President to suspend 
beneficial duties to imports from any country 
discriminating against our exports. Since 
American commerce was being subjected to 
what the State Department described as 
"highly prejudicial treatment" by the trade 
control measures of Italy, the Department 
warned the President he "would be placed 
in the position of having to choose between 
the execution of the act and observance of 
the treaty." 

In order to avoid being forced to breach 
the treaty or ignore the obvious intent of 
the statute , the State Department advised 
the President to notify Italy of our intent 
to terminate the treaty. (G. Hackworth, 5 
Digest of International Law 330- 331 (1943)). 

Thus, the statute conferred implied au
thority on the President to terminate the 
treaty. In the present case , President Carter 
has no implied or express authority under a 
separate statute. 

Instead of giving the initial, formal notice 
to Italy of the treaty's termination as sug
gested, President Roosevelt approved a joint 
protocol entered into between the United 
States and Italy announcing the intention 
of each government to terminate the treaty. 
Thus, the treaty was not cancelled by Presi
dential notice alone, as is proposed in the 
case of the 1954 treaty with the Republic 
or China, but by mutual agreement with 
the other government . 
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8. In 1939, President Roosevelt gave notice 

of termination of the 1911 Treaty of Com
merce and Navigation with Japan. 

Analysis: The 1911 treaty was clearly ter
minated pursuant to authority granted by a 
later treaty. Also, the treaty had become in
operative due to wartime conditions. · 

Discussion: The termination of the 1911 
commercial treaty with Japan is not an ex
ample of independent Presidential power. 
Under the Treaty on Principles and Policies 
Concerning China of 1922, known as the Nine 
Power Agreement, the United States was 
bound to participate with other governments 
in respecting the territorial integrity of 
China. But in the early 1930's, Japan re
pudiated the Kellogg-Briand Pact, which 
outlawed war "as an instrument of national 
policy," and withdrew from the 1921 treaty 
for the limit of naval fleets. After Japanese 
troops invaded China, by overrunning Man
churia in 1931 and by entering upon all-out 
war in 1937, it was apparent that Imperial 
Japan had the same designs in the Far East 
that Nazi Germany had in Europe. 

Accordingly, President Roosevelt made his 
famous "Quarantine" speech in which he an
nounced on October 5, 1937, that war was 
becoming a contagion whose spread could 
be stopped only by a "quarantine" against 
aggressors. The Japanese made a partial 
answer to this speech on December 12, 1937, 
when their planes sunk a U.S. gunboat in 
the Yangtze River, with the loss of two dead 
and 30 wounded, and destroyed three Amer
ican merchantmen. 

Consequently, an American embargo was 
mounted against Japan. In the middle of 
1938, the State Department informed all 
manufacturers and exporters of aircraft and 
airplane parts that it frowned upon the sale 
of such commodities to countries such as 
Japan, which indiscriminately bombed 
civilians, and the following year this ban 
wa3 extended to high octane gasoline. These 
warnings were heeded by the producers, with 
the result that a virtual embargo on planes, 
parts, and gasoline was raised against Japan. 

In similar fashion, the State Department 
gradually ended the extension of credit to 
Japan by American citizens after 1938. Then 
in 1939, the United States gave Japan the 
necessary notice for termination of the com
mercial treaty. Thereafter, shipment of every 
typo to Japan fell off greatly. 

Thus, it is undeniable that the notice was 
an integral part of American policy which 
took a no-compromise stand on behalf of the 
territorial integrity of China. Clearly, this 
policy of morality on behalf of the welfare 
of China was exactly the type of governmen
tal action contemplated and authorized by 
the Nine Power Treaty. 

The aggression by Japan, even against U.S. 
vessels, also created a fundamental change 
in circumstances not the result of our per
sonal actions. Absent a Supreme Court de
cision of the issue, it is not known whether 
the President acts legally when he invokes 
the doctrine of rebus sic stantibus, but this 
principle of international law would at least 
have given President Roosevelt an additional 
plausible ground for independent action. 

In the present case, neither any asserted 
authority under a related treaty subsequent 
in time to the 1954 treaty, nor the principle 
of rebus sic stantibus has been invoked by 
President Carter. 

9. In 1944, President Roosevelt gave notice 
of denunciation of the 1929 Protocol to the 
Inter-American Convention for Trademark 
and Commercial Protection. 

Analysis: Denunciation of the 1929 Proto
col is at most an example of an interna
tional agreement becoming inoperative when 
the basic conditions upon which it was 
founded have essentially changed and the 
change is not the result of any action by the 
nation deciding to withdraw. Moreover, Con
gress was not informed of the notice and was 

denied any opportunity to challenge the 
action. 

Discussion: The notice of denunciation of 
the 1929 protocol expressly stated that it had 
failed to serve any purpose. Secretary of 
State Hull explained the United States had 
decided to withdraw from the protocol "in 
view of past ineffectiveness and absence of 
any evidence of future increased activity." 

Accordingly, the situation fits the classic 
case of invoking the principle of interna
tional law known as rebus sic stantibus, de
scribed in an Attorneys' General Opinion of 
July 28, 1941, as "a declaration of the inop
erativeness of a treaty which is no longer 
binding because the conditions essential to 
its continued effectiveness no longer per
tain." (40 OP. A.G. 119) 

Even so, the incident may have been an 
improper exercise of power by the President. 
Assuming for the sake of argument, how
ever, that the notice was legally made, the 
action can be explained under the principles 
of ordinary contract law. The principle of 
rebus sic stantibus was known to interna
tional law authorities at the time of the 
Constitutional Convention of 1787. Vattel. 
Grotius and other writers, whose works were 
read by several of the Framers, each men
tioned that one of the implied conditions 
inherent in public contracts, such as a 
treaty, was the right of a government to con
sider itself no longer bound by the agree
ment when fundamental conditions assumed 
as the basis of the contract no longer existed. 

There is no similar, well-established prin
ciple of international law, however, provid
ing that in a government o! divided powers 
as ours, the Executive alone possesses a gen
eral power of treaty termination. The prin
cilJle )f rebus sic stantibus does not apply to 
President Carter's notice affecting the treaty 
with the Republic of China; nor has he 
sought to invoke the principle. Rather, he is 
claiming a general power of terminating any 
treaty which includes a notice provision, 
regardless of any special surrounding cir
cumstances. 

Moreover, the State Department memo ad
mits at page 27 that there "was no prior or 
subsequent communication" of the 1944 no
tice with the Senate or Congress. Thus, the 
notice was in effect kept secret from Congress 
and did not present an opportunity for chal
lenge in the courts. 

10. In 1954, President Eisenhower gave no
tice of withdrawal from the 1923 Convention 
on Uniformity of Nomenclature for the Clas
sification of Merchandise. 

Analysis: The United States withdrew from 
the 1923 Convention because it had been 
"rendered inapplicable" by a basic change in 
conditions not the result of our government's 
actions. Also, termination of the Convention 
was done with the agreement of other parties . 

Discussion: The 1954 notice is a classic ex
ample of the application of the principle of 
international law known as rebus sic stanti
bus, discusse-d above. 

The 1923 Convention relied on use of the 
Brussels nomenclature of 1913 in statistical 
reporting of international commerce. In the 
words of the State Department memo, at 
page 29, "the Brussels system of 1913 had be
come outdated." 

In 1950, the United Nations Economic and 
Social Council had urged governments to use 
a new system known as the Standard Inter
national Trade Classification instead of the 
Brussels system. Then in 1954, the lOth Inter
American Conference of American States 
adopted a resolution on customs nomencla
ture which specifically declared that "the 
Brussels nomenclature of 1913 has become 
outdated and has thereby rendered inappli
cable the Santiago Convention on Uniformity 
of Nomenclature for the Classification of 
Merchandise . .. " The resolution urged mem
ber nations to abandon the 1923 Convention 
and adopt the new United Nations-sponsored 
system. 

The United States notice of withdrawal 
from the convention acted upon the wide 
agreement of other governments, who were 
parties to it, that the convention was no 
longer applicable to current conditions. It is 
obvious a fundamental change of conditions 
had occurred. If the basic system of statisti
cal reporting had become "outdated" and 
governments generally wished to adopt a new 
system to replace the old, and if governments 
generally viewed this change as having "ren
dered inapplicable" the 1923 Convention 
which utilized the earlier reporting system, 
these facts surely must constitute a funda
mental change in the basic conditions upon 
which the convention was founded. 

Unlike the situation as to the 1923 conven
tion, there is no argument by President Car
ter that a basic element of the Mutual De
fense Treaty with the Republic of China has 
become "outdated." Nor is there any claim 
the defense treaty has been "rendered in
applicable." To the contrary, it has an even 
greater significance to the people and au
thorities of Taiwan after the recognition of 
the Peoples Republic of China by the United 
States; and ·it remains significant to United 
States security interests in the Pacific Basin. 

Moreover, unlike the situation with the 
1923 convention, where there was widespread 
agreement among parties to the convention 
that it should be abandoned, here the Repub
lic of China wishes to keep the defense treaty 
in effect. Whatever the President's power may 
be to act by agreement with other parties to 
a treaty in denouncing it, this does not create 
a general power of unilaterally deciding to 
withdraw from a bilateral treaty when the 
other nation does not agree or join his action. 

One of the specific defects meant to be 
corrected by the Framers of the Constitution 
was the unfaithfulness of the United States 
under the Articles of Confederation in keep
ing its treaty obligations. Several of the 
F:-amers declared the Constitution was sup
posed to aid in restoring respect to the United 
States as a treaty partner. Thus, it is exactly 
the easy escape from a treaty represented by 
President Carter's unilateral notice, not in 
agreement with our foreign treaty partner, 
that the Framers wanted to prevent. 

11. In 1962, President Kennedy gave notice 
of termination of the 1902 Convention on 
Commercial Relations with Cuba. 

Analysis: The President's action clearly 
was authorized by several statutes and one 
other treaty. 

Discussion: The termination of the 1902 
commercial convention was an integral part 
of the U.S. economic embargo of Castro Cuba, 
declared on February 2, 1962, in which we 
were joined by the Organization of American 
States. ( 13 CQ Almanac 295-298, 331, 333 
(1962)). 

President Kennedy's notice of August 21, 
1962, occurred only eight weeks before the 
naval blockade of Cuba. He had ample au
thority to impose a trade embargo under pro
visions of the Foreign Assistance Act of 1961, 
the Export-Control Act of 1948, the Trading 
with the Energy Act, and Battle Act of 1954. 
Termination of the convention was also au
thorized pursuant to the Inter-American 
Treaty of Reciprocal Assistance of 1947, 
which contemplated a "partial or complete 
interruption of economic relations" as a 
means of enforcement. Thus, notice of ter
minating the commercial convention was 
given pursuant to a national policy author
ized and developed with full legislative par
ticipation. 

Moreover, the notice may have been au
thorized under implied authority conferred 
by Congress when it enacted the Tariff Act 
of 1945 (59 Stat. 410) . 

Under the specific authority granted by 
this statute, the United States Government 
had entered into numerous trade agreements 
with other nations by executive agreement 
through the General Agreement on Tariffs 
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and Trade (GATT). Pursuant to authority 
granted by the same trade statute, the com
mercial treaty with Cuba had already been 
suspended by an executive agreement with 
Cuba. Thus, it is possible the notice of ter
mination would have been made even had 
the United States not been engaged in an 
embargo of Cuba. 

However, had the notice been given in the 
absence of the embargo policy, it still would 
have been authorized by the enabling statute 
which set in motion the GATT process on 
the part of the United States. In either 
event, the President's action was exercised 
under the authority of Acts of Congress. In 
contrast, there is no past or current statute 
which is cited as having any plausible bear
ing on the notice given by President Carter. 
His notice was given in the absence of any 
separate, supporting legislative enactment 
and rests solely on the President's unilateral 
and self-serving interpretation of the Mutual 
Defense Treaty. 

12. In 1965, President Johnson gave notice 
of denunciation of the 1929 Warsaw Conven
tion limiting claims by passengers on inter
national air carriers. 

Analysis: Our government's participation 
in the Convention was not terminated· Pres
ident Johnson withdrew the notice . n' is not 
a precedent for Presidential termination. 
The Convention was widely viewed in this 
country as being outdated and, in fact, was 
being ignored by American courts. At most, 
the incident is an example of a treaty be
coming inoperative due to changed condi
tions. 

Discussion: The United States did not 
withdraw from the Warsaw Convention. It is 
pure speculation to assume President John
son would have denounced the agreement 
unilaterally. To the contrary, it appears he 
used the threat of U.S. withdrawal as lever
age in negotiations with other nations lead
ing to acceptance of a protocol to the con
vention favorable to our wishes for a sizable 
increase in the ceiling on claims awarded to 
air passengers . The incident is not a prece
dent for Presidential termination of a treaty 
because President Johnson did not actually 
denounce a treaty. 

There was strong support in the Senate 
and the country for U.S. withdrawal from the 
convention. An unfortunate tragedy had be
fallen then Senator Capehart, whose son and 
daughter-in-law were killed in a plane crash 
in Jamaica on January 21 , 1960, leaving four 
young children orphaned. The survivors were 
clearly entitled to recover damages against 
the grossly negligent airline , however the 
Warsaw Convention limited liability to 
$8,300. Lawyers for the airline literally waved 
the convention in Senator Capehart's face in 
refusing initially to pay a realistic award to 
his relatives. Only court proceedings even
tually forced the airline to settle at a higher 
amount. 

With the personal experience of one of their 
colleagues much in mind , many Senators 
were revolted at the deficiencies in the War
saw Convention. Their attitude was rein
forced by testimony before the Foreign Rela
tions Committee by trial attorneys who 
demonstrated that the convention was "out
dated, archaic" and further that the proposed 
Hague Protocol to the convention was inade
quate in lifting airline liability to a sufficient 
amount. 

It was established at the Senate hearings 
that American courts had successfully 
avoided the limits of the convention by devel
oping a judicial princip,le which allowed 
exceptions to the convention in cases of "will
ful misconduct" by an airline . The exception 
had become the norm in U.S. courts and the 
convention had been effectively replaced by 
legal practice . (Hearings on the Hague Proto
col before Senate Foreign Relations Commit
tee, 89th Cong., 1st Sess ., 1965, at 41, 59) . 

In this setting, there was a basic change in 

conditions. The convention had become in
applicable in U.S. courts and outdated as 
practical matter. Moreover, its original pur
pose had been met. It was adopted to help 
fledging airlines, now become strong carriers. 
If President Johnson had denounced it, his 
action would have been consistent with the 
principle of international law known as rebus 
sic stantibus, discussed above. The principle 
has no application to the defense treaty with 
the Republic of China. Unlike the history of 
the Warsaw Convention in the mid-1960's, 
there is no line of consistent judicial deci
sions desregarding the defense treaty. There 
is no similarity between the two situations. 

Moreover, as Lee S . Kreindler, Chairman, 
Aviation Law Section, American Trial Law
yers Association, testified at the Senate Com
mittee hearings: "It should be pointed out 
that the Warsaw Convention is a 'private 
law' treaty which only regulates rights and 
liabilities as between private individuals and 
corporations. It does not involve real inter
ests of governments as such. Whatever reluc
tance there might be to withdraw from a 
public law treaty involving the performance 
of governmental responsibilities, it does not 
apply to the Warsaw Convention which only 
regulates rights between private persons." 
(Hearings at 106) 

Thus there is a critical difference between 
the Warsaw Convention and the Mutual De
fense Treaty. The latter is a "public" treaty 
involving the performance of governmental 
duties . Even if, for the sake of argument, the 
President has power to terminate treaties in
volving "private rights," it does not follow 
that he has power to revoke a treaty which 
involves fundamental policy for the country 
on a matter of vital interest to all the people . 

It is true, 29 Senators joined in sponsoring 
a Senate Resolution urging President John
son to denounce the Warsaw Convention. 
The resolution was introduced several 
months after he had given notice and antic
ipated that the notice might be withdrawn. 
It is wrong to infer from this that the 29 
Senators, or a majority of the Senate, be
lieved the President possessed authority to 
denounce the convention absent legislative 
action. In fact, the very act of introducing 
or cosppnsoring the legislation was an affirm
ative action which in the normal process 
of legislative activity would result, if suc
cessful, in a grant of authority: or ratification 
by the Senate of Presidential action as re
quired by the Constitution. From this , the 
logical conclusion is that the Senators spon
soring the resolution believed legislative par
ticipation was necessary to fulfill the deci
sion to denounce the convention.e 

TRIBUTE TO JOHN W. SLEDGE 

• Mr. MORGAN. Mr. President, I would 
like to share with the Members of this 
body an excellent article about an indi
vidual who is most dedicated to the wel
fare of America's farmers. That individ
ual is John W. Sledge who, for the past 
5 years, has been president of the North 
Carolina Farm Bureau Federation. John, 
who operates a 260-acre farm at Oak 
City in Martin County, N.C., has had in
fluence on farm policymaking far be
yond the borders of North Carolina. In
deed, Mr. Sledge's counsel is sought by 
people interested in farm issues across 
this Nation and abroad. Mr. President, 
everyone who knows John considers him 
to be informed, tough yet fair. In my 4 
years in the Senate, his advice has been 
most welcome on the many important 
farm issues that face our Nation. Mr. 
Pre_sident, I ask that the January 1979, 
article on John W. Sledge which ap
peared in the Flue Cured Tobacco 

Farmer magazine be printed in the 
RECORD. 

The article follows: 
JOHN W. SLEDGE 

(By Bill Humphries) 
Both as a tobacco farmer and as president 

of the 160,000-members North Carolina Farm 
Bureau Federation, John w. Sledge is vitally 
interested in tobacco. And when he speaks 
out on the issues affecting tobacco, people 
listen-including USDA officials and Con
gressmen. 

From its beginnings at Greenville in 1936, 
the N.C. Farm Bureau has been a strong 
backer of the tobacco quota and price support 
program and has provided major input into 
decisions affecting the evolution of the pro
gram over the years. 

Sledge, 54, accurately describes himself as 
"a product of the soil." He also is a skilled 
administrator and an articulate spokesman 
for tobacco farmers as well as for producers 
of other commodities. 

"The main thing we've got to do regarding 
toba:::co," he believes, "is to keep ourselves 
informed. 

"We must be vigilant about the problems 
that come along. We in the producing com
munity, as well as in the total tobacco in
dustry, should make every effort to stand 
together and work together to ward off anti
tobacco attacks ." 

Farmers in North Carolina will be produc
ing tobacco for many years to come, says 
Sledge , and for that reason Farm Bureau 
"must be in position to try to sustain the 
the commodity in the most favorable posi
tion for those who grow it." 

When the "four-leaf" program was being 
developed by USDA in an effort to reduce 
the heavy flow of downstalk priming and 
and nondescript grades into loan stocks, 
Sledge said the members of his organization 
had mixed emotions about the plan. For 
many farmers there was little or no economic 
incentive to participate. Yet there was a 
feeling that the entire support program was 
in jeopardy and some type of adjustment 
was inevitable . 

"We felt it would be easie-r to accept the 
four-leaf plan than, say, changes in the sup
port formula which could have been much 
more far-reaching," he said. 

After the experience of the 1978 season , 
Sledge still has mixed feelings about the 
four-leaf plan. 

"The concept is good," he said. "The real 
problem in 1978 was the 20 percent over
planting tolerance for those who partici
pated. We took a strong stand on this and 
said the tolerance ought to be more like 10 
percent. 

"I think everybody in the industry will 
tell you now we were right ." 

He hopes a consensus will be reached that 
the overplanting tolerance should be reduced 
to the 10 to 12 percent range for the 1979 
season. 

"Even though there are questions about 
the economics of the four-leaf plan, I think 
the bottom line is a plus for the tobacco 
program. Any time we can put forth the im
age that we're taking action to deal with our 
problems and keep our program on a sound 
basis, then we're much better off and better 
able to defend the program against its ene
mies," thinks Sledge. 

As for the size of the 1979 quota, he said 
at presstime the figures clearly show there is 
no need for an increase-in fact, possibly 
some decreases-in the flue-cured tobacco 
supply during the coming year. 

The most important thing: "We must 
avoid wide fluctuations in the quota level 
from year to year. Farmers can't make those 
kinds of adjustments very easily .. We ought 
to stay on top of the supply-demand situa
tion and limit annual changes in the quota, 
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either plus or minus, to something like five 
percent or so." 

Sledge is concerned about the increase in 
u .s . imports of "scrap" tobacco . The_ c_rux of 
the problem, he says, is the defimtwn of 
scrap. 

"It used to be floor sweepings. Now it can 
be groundup good-quality foreign tobacco 
which competes directly with the tobaccos 
that we grow." 

The u.s. duty rate on regular cigarette leaf 
is 45 cents a pound, but if such tobacco is 
shredded, the rate drops to 16 .1 cents a 
pound. 

" We'll continue to work on this problem 
until we find out exactly what the situation 
is, " Sledge says. 

What about the outlook for U.S. tobacco 
exports? 

"I'm optimistic, even though many exist
ing trade barriers hinder the movement of 
American tobacco into world markets," he 
says. "It 's especially encouraging to note the 
tremendous increase in the value of manu
factured products being exported. 

"We've got to continue to raise the very 
best tobacco we know how to raise. This is an 
absolute must. 

"Much has been said about the danger o~ 
pricing our tobacco out of the world market. 
Certainly people are going to buy qualities 
of tobacco based on price . But we have the 
quality. And as far as I can determine, we're 
not pricing ourselves out of the market. 
We've said this all along, even when others 
were saying our prices were too high and we 
should reduce the support formula . 

"This past season, market prices generally 
stayed $15 to $20 above support rates. So 
actually, the support level is not a real 
factor as I see it." 

As for the ~muggling of cigarettes from 
North Carolina to high-tax states , Sledge 
said the cause of the problem is not that 
North Carolina has a low tax of two cents 
a pack, but that some other states have 
cigarette taxes exceeding 20 cents a pack . 
"They ought to recognize they are the ones 
causing the problem." 

New legislation passed by Congress mak
in£1 cigarette smuggling a federal crime, 
while not an ideal solution, ' 'may have been 
the best we could come out with at present
and hopefully it will do a little good." 

How does Sledge see the future of tobacco? 
"We are going to have tobacco as long 

as anybody presently living is still alive. Peo
ple are going to be smoking, perhaps to about 
the extent they are now. We still are seeing 
~orne increase in total consumption. 

"I really think the events of the past two 
or three years-some of the exercises we 
went through-have helped us. The continu
ing attacks on tobacco have brought the 
total industry together as never before. 

"Tobacco means so much to individual 
farmers who produce it and to a state like 
North Carolina, which gets a third of its 
farm income from this one crop. If all of 
the cultivable land in North Carolina were 
planted in crops such as corn and soybeans, 
the returns still would not equal the returns 
from tobacco grown on much smaller acre
age," he points out. 

Will the support program survive? Sledge 
isn 't sure but he 's pleased that President 
Carter has given all-out endorsement to the 
program. Although the program has cost 
the government relatively little over four 
decades, and although government at all 
level.s collects over $6 billion a year in taxes 
on tobacco products, there still are many 
people who oppose the program. 

"What would happen if we suddenly woke 
up one morning and learned we no longer 
had a tobacco program? We in Farm Bu
reau have tried to address this question . We 
have some things in mind and hopefully 
we could implement them. 

"It would take some consideration by Con
gress and would take a lot of money- but we 
believe some of the things we have in mind 
would enable us to continue some semblance 
of the present tobacco program." 

A North Carolina trade delegation of 16 
tobacco farmers went to England and Eu
rope November 12- 24 in an effort to improve 
sales of Tar Heel tobacco overseas. Sledge 
was one of the leaders of the delegation. 

John William Sledge was born August 20, 
1924, on a farm near Bunn, N.C., in Frank
lin County. While he was still an infant 
the family moved to a farm at Spring Hope 
in Nash County, where John grew up. He met 
Ludell Belflower of Oak City while both were 
teaching school at Spring Hope in the 1940s. 
They were married in 1947. 

Since 1950 the Sledges have owned and 
operated a 260-acre farm at Oak City in 
Martin County. They produce about 12 acres 
of tobacco, using priming aids and bulk cur
ing barns. Other crops are peanuts and corn. 
In two years they have developed a farrow
to-finish swine operation of more than 100 
sows, in cooperation with a son-in-law, Rus
sell Perkins. 

John has one brother, George, who is asso
ciate dean of agriculture at the University 
of Wisconsin. He has four sisters : One is the 
wife of agronomist Dr. Philip Upchurch of 
the University of Arizona, two are residents 
of Raleigh, and the fourth, Joyce , is mar
ried to William Griffin of Pollocksville, a 
leading eastern North Carolina farmer . 

John and Ludell Sledge have three daugh
ters . The oldest, Johnsie Lou Perkins, is dean 
of continuing education at Martin Commun
ity College . A second Valeta, who attended 
N.C. State University and completed a medi
cal technology course at Bowman Gray 
School of Medicine, Wake Forest University, 
is married to Dr. Jack Pittman and they live 
at Roanoke, Va. The third, Nancy, is a stu
dent at East Carolina University, Greenville. 

John attended Momeyer and Spring Hope 
schools and Louisburg College. Very active 
in the Baptist church, first at Momeyer and 
since 1950 at Oak City, he has served con
tinuously since the age of 16 as either a Sun
day school teacher or superintendent, and 
since the age of 21 as a deacon. 

A former director and former president of 
Martin bounty Farm Bureau, he served as 
vice president and member of the North 
Carolina Farm Bureau until 1970, when he 
was appointed administrative assistant to 
President B.C. Mangum. When Mangum re
tired late in 1974, Sledge was elected to suc
ceed him as president of the federation and 
all its affiliates. 

In 1978 he was elected to the board of the 
American Farm Bureau Federation. He is a 
director of Southern Farm Bureau Life In
surance Company. 

Sledge has held many positions of respon
sibility in Martin County. Without opposi
tion he was elected to two terms as a mem
ber of the Board of County Commissioners . 

He has served at various times as chairman 
of the State Committee on Vocational Agri
cultural Education, president of Coastal 
Plain Development Association, co-chairman 
of National Farm-City Week in North Caro
lina lieutenant governor of Roanoke Ruri
tan 'District. He serves on several founda
tions at N.C. State University and is a mem
ber of the Dean's Advisory Committee for the 
School of Agriculture and Life Sciences. 
"We're very supportive of the land-grant 
university because it has meant so much to 
the farmers of North Carolina, particularly 
in research , extension and education," Sledge 
said. 

John is 6 feet tall and weighs 155. How 
does he stay so slim? "I had good parents . 
Also, I always tell everybody I work real 
hard and get plenty of exercise and that 
helps." He and his wife have an apartment 
in Raleigh but try to get to the farm in Oak 
City most weekends. 

Hobbies? "I don't have a lot of hobbles 
like hunting and fishing . People tell me I'm 
a workaholic." 

"I'm a farmer at heart, and I look forward 
to going back to the farm and driving either 
nails or tractors. In Farm Bureau, our activ
ities are expanding rapidly-in fact, nearly 
everything has doubled in size or scope in 
the past five years." 

And that's the way John Sledge likes it. 
summing up his attitude toward life in 
general, he says "I just like to see things 
moving on."e 

NATIONAL ENERGY CONFERENCE 

• Mr. BAKER. Mr. President, last week
end, February 2-4, the National Confer
ence on Energy Advocacy and the Nu
clear Option was held at the Mayftower 
Hotel. This conference was convened for 
the purpose of devising a strategy for the 
development and expansion of all do
mestic energy sources. It was attended by 
over 700 individuals. 

Although there were several note
worthy speeches, two addresses were par
ticularly insightful and significant. I ask 
that the texts of the speeches given by 
the distinguished junior Senator from 
Idaho (Mr. McCLURE ) , and the distin
guished chairwoman of the NAACP Na
tional Board of Directors, Mrs. Margaret 
Bush Wilson, be printed in the RECORD. 

The material follows: 
NUCLEAR ENERGY: THE MORAL ISSUE 

In the early days of nuclear power, the 
scare tactic was the threat of atomic power 
plants becoming atomic bombs. After that 
nonsense was discredited, the antinuclear 
types began the campaign about how deadly 
the radiation was that was emitted by these 
power plants. This, too, was thoroughly dis
credited, as was the subsequent scare cam
paign about how the cooling water discharges 
would boil our nation's rivers and lakes, de
stroying all fish and plant life. So, pre-1977, 
the nation was moving ahead with develop
ment of nuclear energy, despite the continu
ing propaganda efforts and guerilla attacks. 
But then the anti-nuclear movement finally 
disc~vered a winning combination: (1) stop 
the breeder reactor program, using phony 
press releases concerning plutonium, (2) stop 
spent nuclear fuel reprocessing, while mak
ing vague threats about terrorists who some
how are immune to radiation, (3) create seri
ous doubts as the the future availability of 
spent fuel storage facilities, and (_4) cripple 
the opportunities for our domestic nuclear 
industry to survive through exports, using 
the threat of nuclear weapon proliferation 
while ignoring the reality that such prohi
bitions actually increase the threat of pro
liferaton. 

I believe that we are all aware of the suc
cess that each of these tactics has enjoyed. 
But, why, we should ask ourselves, do the 
opponents of nuclear energy continue to 
successfully advance, even though the facts , 
data, evidence, and realities concerning nu
clear energy discredit their positions? The 
answer, I believe, lies in Congress. 

The proponents of nuclear energy ha\'e 
surrendered the moral issues involved, the 
opponents have wrapped themselves in the 
invisible emperor's cloak of righteousness. 
They have assumed the roie of good, while 
casting the proponents as evil. The validity 
of this proposition can be demonstrated by 
talking with some of the men and women 
who support nuclear energy . 

Even while disagreeing with the anti-nu
clear crowd, they still ascribe to them pure 
and sincere motives. They are just "mis
guided idealists", trying to save mankind, 
even though they do not have all their _r~cts 
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straight. The supporters, on the other hand, 
are imagined as being concerned with "only" 
such self-serving worries as jobs and profits. 
It is time that the record be set straight. This 
battle for the survival of nuclear energy can
not be won while conceding the moral posi
tion to the opposition. 

It is indeed ironic that the moral defense 
offered for the American nuclear energy pro
gram comes from a Russian. Of course, he is 
no ordinary Russian. He is Andrei Sakharov, 
a Nobel Peace Prize winner in 1975 and pro
minent advocate of international disarma
ment, including the banning of nuclear 
weapons. 

Doctor Sakharov has summarized the is
sue perfectly, regarding the development of 
nuclear energy. In his own words, "It is not 
just a question of comfort or maintaining 
what is called "the quality of life". It is a 
more important question-an issue of eco
nomic and political independence, of main
taining freedom for your children and your 
grandchildren." 

And that is the decision before us today. 
W111 the United States and its allies have the 
nuclear energy required during the decades 
ahead for national independence and mili
tary defense, or will we continue our disas
trous increasing dependence on outside 
energy sources? 

Continued American independence on 
Middle East oil does not benefit us or the 
Arabs or our other allles . It serves the best 
interest of only one nation-the Soviet 
Union. Reducing this dependence is essential 
if we are to maintain our ability to discour
age Soviet aggression, not to mention pre
venting further decay of our dollar and our 
national economy. 

The battle lines have been clearly drawn: 
breeder reactors, the Barnwell reprocessing 
plant, nuclear exports, and spent nuclear 
fuel storage. It is disgraceful, though, that 
there are those who support the nuclear 
program, but who still believe that you can 
negotiate with the opponents of nuclear 
energy. 

Clinch River and Barnwell are not the real 
targets. The final solution to the nuclear 
energy problem is, in their eyes, the complete 
cessation of construction of light water re
actors, to be followed by the dismantling of 
the existing LWR's. The opponents of nu
clear energy do not hide this goal. It is there 
for anyone who does not refuse to face real
ity. There is, for them, no compromise, short 
of total destruction of the nation's nuclear 
energy program. 

This anti-nuclear attitude is quite preva
lent on Capitol H111. One Senate staff mem
ber, who works on nuclear energy was over
heard to say that he "wished they could put 
wheels on it", referring to a nuclear power 
plant operating in his home state, and "push 
it out of the state." Another staff member, 
working on the House side and holding a 
senior position on a committee exercising 
jurisdiction over energy, was quoted as say
ing that Amory Lovins is "his guru." For 
those of you who may not be familiar with 
Mr. Lovins' work-and I strongly suggest 
you quickly become familiar with it-his po
sition on nuclear energy is quite compatible 
with Ralph Nader's: in other words, nu
clear energy might be preferable to bubonic 
plague, but not by much. 

These individuals, though, have one major 
advantage over the supporters of nuclear 
energy: they are embarked on a quasi-re
ligious crusade to rid mankind of the imag
ined horrors of the atom. This provides a 
strong moral position. whiCh can easily over
ride the factual arguments and logical pres
entwtions of nuclear energy supporters, 
unless they too believe that their position is 
morally correct. The supporter of nuclear 
energy must truly believe that nuclear 
energy is a moral necessity for mankind and 
that, without it, future generations will sink 
even deeper into poverty and. eventually. 

dictatorship. Shortages of energy will result 
in shortages of jobs, housing, and food . And, 
shortages of necessities-even when caused 
by government action-always result 1n in
creased government controls. And, increased 
government controls will always lead to in
creased shortages. And, the tragic culmina
tion of such a chain of events is war, as those 
who are without seek to take from those who 
have. 

Dr. Sakharov understands very well the 
true nature of the battle over nuclear energy. 
The question in Congress today is, "Do the 
supporters of nuclear energy share his under
standing?" If they do not, but continue to 
concede the moral issue to their opponents, 
then it is only a matter of time before the 
Congress joins the Administration in per
forming the final rites over our nuclear 
energy program. 

One American organization which also 
clearly understands the nature of the battle 
over energy versus anti-energy is the NAACP. 
As they so accurately stated in their mes
sage of December, 1977, referring to the 
President 's energy plan, "We cannot accept 
the notion that our people are best served 
by a policy based upon the inevitability of 
energy shortages and the need for govern
ment to allocate an ever diminishing supply 
among competing interests." 

The NAACP strongly believes that nuclear 
power is vital for the expansion of our econ
omy. Their concern about the plan was spe
cifically described as "(It) seems to call for 
a retreat from nuclear energy on the basis 
that the environmental and safety costs may 
be too high." 

The NAACP disagrees with that pessimistic 
criticism, as I do. The NAACP believes that 
the problems posed by nuclear power "can 
be solved through the dedicated efforts by 
government, the scientific community and 
industry working cooperatively together." 

I share their positive approach to the need 
for nuclear energy, as a means to provide the 
jobs and improve the quality of life desired 
by all reasonable Americans. 

When you debate the issue of nuclear 
energy, you are actually debating the issue 
of growth . Growth will be the key issue for 
the remainder of this century, and it is the 
resolution of that issue which will determine 
the lifestyles of most Americans for genera
tions to come. To fully understand the impli
cations of this debate, it is useful to take a 
look at who the opponents of growth are . 

Tom Wolfe has called them the "me gen
eration", and Herman Kahn terms them "the 
new class". They often call themselves con
sumerists or environmentalists. Whatever 
label is used, however, what this group rep
resents is an affluent, politically active, col
lege-educated minority whose influence is far 
out of proportion to its numbers. This is 
partly because the members of this group 
often occupy key positions in the media and 
in federal agencies through which they can 
act on their beliefs and publicize them. 

What then are they looking to do? First 
and foremost , the advocates of this "new 
class" philosophy want to limit economic 
growth . Jn a sense this is ironic, as they are 
the beneficiaries of the growth which has 
taken place to date . Having reaped the bene
fits of an expansionary economy, though, 
they are beginning to ques t ion the merit of 
further expansion. This is because they see 
such expansion as infringing on their ability 
to enjoy the material benefits they have been 
able to acquire. Perhaps I can draw an ex
ample which will make this more clear. If, 
for example, I, as a member of this group 
have been able to purchase a fast, sleek 
sports car in which I can experience the joys 
of motoring, I might not want to see too 
many more such automobiles on the road, 
because then there would "be a traffic jam 
which would limit my capacity to enjoy the 
machine. If I have a cabin on a lake in the 
woods, I might not want to see others build 

m my area because they might infringe on 
my privacy. If I have a home in a comfortable 
neighborhood, with good schools, I might 
not want to see further development in my 
area so that the schools will remain un
crowded. The point is, of course, that one ot 
the characteristics of this "new class" is to 
want to limit growth so that no one else's 
enjoyment of the goods of society will 
infringe on their own. 

Hypocritically, the members of this new 
class choose to couch their selfish desires to 
limit the amount of goods and services avail
able to the population in moral terms, speak
ing of husbanding scarce resources and 
preserving the environment, but this is really 
a smokescreen. Unfortunately, the smoke
screen seems to be working and all too many 
people believe what they are saying. 

Another characteristic of this new class is 
that while they give lip service to the con
cept of democracy they actually hold it in 
contempt. Nowhere was this more dramati
cally demonstrated than in the instance of 
the California initiatives related to a nuclear 
moratorium. The citizens of California voted, 
by a margin of more than two-to-one against 
such a moratorium, and yet the State bu
reaucrats turned around and imposed one 
anyway. So much for the popular will. 

You see, these people honestly believe that 
they know better than the rest of society. 
They see themselves as more insightful, in
telligent, and perceptive than the rest of the 
population, and feel that this gives them the 
right to impose their standards and values 
on the rest of society- for its own good. What 
would this value system entail? 

On the surface, what new class is advocat
ing is a return to a simpler, less hectic exist
ence. On the surface, at least, it is certainly 
attractive. It is a pastoral vision, out of late 
19th century England, with every man a 
country squire. The only problem is that 
during this period every man was not a 
squire, and their vision bears no resemblance 
to what the society they advocate would 
really be like. 

What their society, which they term a 
stable economy, would resemble, would be 
more akin to the feudal era than to the last 
period of the industrial revolution. The 
reason is that an economy which does not 
grow makes no allowance for upward mobil
ity. Of necessity, it would result in the 
creation o( a permanent underclass. Were it 
imposed on our economy, those who were 
only just attaining the American dream 
would be the ones condemned to that fate . 

How then, does the concept of a stagnant 
economic systerr. relate to the question of 
energy advocacy? The answer simply is that 
economic growth has been inextricably 
linked to the growtll of the supply of energy 
throughout history. The advocates of the 
stable state economy realize that if they can 
control the supply of energy, they can con
trol the rate at which an economy is to grow. 
Energy is the one crucial variable in any 
economic system. You see, no matter what 
the cost of energy, a way can be found to 
pay for it. This lesson has been well learned 
in both Eur·Jpe and Japan, both of which 
experience far higher energy costs than does 
the United States. In the case of both of 
these nations, adjustments have been made, 
and methods of conservation have been 
instituted. 

On the other hand, if energy is not avail
able, nothing can make up for its absence. 
For this reason, control of the supply of 
energy is tantamount to control of the econ
omy. This, in turn, would give the Federal 
Government an unprecedented ability to 
control individual lifestyles. 

The concept of controlling the behavior of 
the energy-using population, or for con
trolling behavior generally, is found through
out the actions proposed by the new class . 

The key lies in their attitude. As I men
tioned earlier, they believe that they know 
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better than the rest of the population, and 
that their superior knowledge gives them the 
right to imposa their standards, values, and 
lifestyles on the rest of the population re
gardless of the wishes of that population. 
After all, it's for their own good. 

This relentless onslaught seems to be pro
gressing on all fronts . Virtually every energy 
option is under attack. First, nuclear plants 
came under fire as the harbingers of doom. 
With their usual restraint and recourse to 
reason, opponents of the atom claimed that 
anyone advocating nuclear power or con
nected with it in any fashion was com
mitting random, willful murder. Shortly 
thereafter, coal came under attack. Persons 
advocating coal as a fuel were polluters of 
the environment, who were going to raise the 
earth 's co~ level to the point that the polar 
icecaps were going to melt . There was always, 
of course, the benign source of electricity, 
hydroelectric power. The only trouble with 
that is there always seems to be an endan
gered species somewhere near the site of a 
proposed dam, and no matter how far along 
the project is, the Endangered Species Act 
seems to be able to stop it. 

Solar energy seems to be acceptable, until 
you start talking about providing it in large 
amounts. Tben, problems with capital costs 
and land use seem to arise. The one common 
1actor behind the opposition to a particular 
energy form seems to be that as long as it 
remains unfeasible. or in the planning stage, 
it. is all right, but the moment it seems that 
the option may become practical , it is met 
with opposition. 

On the surface, the picture seems bleak, 
but there is some good news and some bad 
news. The bad news is t hat at present, the 
opponents of a secure energy future seem to 
have the initiative. The good news is that 
you assembled in this room can take that 
initiative away from them, and just by being 
he:-e you have taken a giant step in that di
rection. You have a number of advantages 
on which you can capitalize . First, the public 
is really on your side. Virtually every poll 
taken regarding energy a t titudes has demon
strated that, on balance, most Americans 
favor the development of all energy options, 
whether they be coal, nuclear, or what have 
you . This gives you a tremendous edge. 

Secondly, the facts are on your side. The 
opponents of the development of our domes
tic energy supplies have relied for too long 
on rhetor ic and emotion to convey their mes
sage. They simply do not have their facts 
straight. For the most part, their inaccuracies 
are so blatant that even th e unsophisticated 
observer can see through them when they 
are challenged by accurate dat a . 

A third point in your favor is that the 
American public is basically optimistic. Peo
ple want to believe that we can solve our 
problems, and are rapidly tiring of the har
bingers of doom who seem to see disaster in 
every action. 

The most important thing to remember is 
to speak out. The only reason for the cur
rent advantage enjoyed by the advocates of 
the new class philosophy is that too many 
of us have been complacent. We have stood 
by and let t.he other fellow do it. For most 
of you in this room t his is not the case, as 
you have already been involved in advocacy 
in some fashion, but that is not enough. Now 
is the time for you to go out and get your 
friends, neighbors, co-workers, and others 
who agree with you to add their voices to the 
debate. A day should not go by, in which you 
do not encourage someone to pitch in. You 
may be surprised to find out just how will
ing many people will be to help. 

Finally, don 't let yourself be intimidated 
by the other side. They love to make state
ments they don't have to back up. Make 
them back them up. They love to use figures 
which have no basis. Challenge them. They 
love to talk about energ-y options which will 
be available in the middle of the next cen-

tury. Make them talk about the middle of 
the next decade. If you do this they will 
quickly be shown up for the frauds that they 
are. 

Most of all. keep heart. It is easy, espe
cially when you are beginning an advocate 
group, to get the ' feeling that you are all 
alone, the sense that somehow you are the 
odd one on the block. This can be depress
ing. But if you will stop for a minute, and 
look around this room, you will see that this 
is not the case. Everyone in this room is 
united by a common belief in the develop
ment of our domestic resources. Some of you 
work in the industry, some of you are stu
dents, some of you are just interested citi
zens, but you do share that common bond. 
You are not alone. Rather, you are the peo
ple of vision, and the hope of our nation. 
For it is your foresight which will insure 
that our children and grandchildren will 
continue to enjoy the standard of living and 
personal freedom which our economic system 
has created. 

FLOATING IN A SEA OF CIRCUMSTANCE 

It was only a year ago that a few of us 
within the NAACP were undergoing a very 
sound baptism in fire as a result of what 
some critics felt was our meddling in energy. 
The energy field, we were scolded, was sup
posed to have been a highly specialized 
domain beyond the province of civil rights 
organizations. We were challenged to prove 
that minorities, the poor and other socially 
oriented groups had a vested interest in 
energy other than paying for heating fuel 
or gasoline. 

Needless to say, the experience was a pro
found education for persons such as myself 
about the immense responsibilities of leader
ship. And, as we seek to confront the eco
nomic and social · challenges ahead, it is ever 
more incumbent upon all of us to look 
seriously at the type of leadership that is 
required to steer this great nation through 
the many shoals and barrier reefs that lie 
hidden beneath the surface of prosperity. 

It was partly for these reasons that we 
welcomed the great awakening that occurred 
a year ago over the universal implications of 
a national energy policy. The very fact that 
the Carter Administration could have pre
pared an energy plan for the nation without 
first seeking the views and hearing th~ con
cerns of minorities was further, disturbing 
evidence of the depth of governmental in
sensitivity to the needs of some segments of 
society. 

Somehow, there are still many Americans 
who find it incomprehensible that the mere 
enactment of civil rights laws does not of 
itself constitute freedom or fulfillment of the 
civil rights dream. To have a dream is the 
first step toward full social justice. 

But to fulfill that dream, we must have 
a strategy and a task. The civil rights laws 
resents is an affluen t , politically active, col
struggle for civil rights and equal social 
justice. These laws not only provide for the 
protection of individual rights for every 
American. but they also established mech
anisms for the implementation of social and 
economic goals. 

How then do we pursue our task, the ful
fillment of our dreams and goals. 

Historically, a primary function of the 
NAACP has been to help shape governmental 
policy in both the executive and legislative 
branches. In this regard, we welcomed the 
subsequent flexibility and resolve that Presi
dent Carter showed by utilizing the full 
weight of his office in getting the energy 
package through Congress last year. 

No doubt, you are well aware of the exten
sive imperfections contained in those bills. 
But, there are considerable benefits as well. 
We are confident that, among other things, 
natural gas producers and industrial users 
of this energy source welcome the end to the 

uncertainty over national pricing policy. 
Furthermore, there is every indication that 
Midwestern workers will not have to endure 
the costly layoffs this winter that they ex
perienced in the past as a result of restric
tions on natural gas usage by industries. 

In fact, the supply picture has improved 
to such an extent that Energy Secretary 
Schlesinger is now encouraging industry to 
use up the present surplus of natural gas as 
an alternative to higher priced oil. At the 
same time, the Mexicans and Canadians are 
burning off their natural gas because prices 
in the United States are lower than what 
they are demanding for their product. 

Clearly, there is now some chaos resulting 
from residual pricing imbalances that have 
led to a wasteful surplus of natural gas in 
some areas. 

While we welcome the abundance of this 
precious resource, therefore, we must at the 
same time strongly deplore the lack of plan
ning at home and abroad that is still evi
dent in segments of the energy industry. Too 
often, as we have seen, especially in recent 
years, there is little rational relationship 
between supply, demand and prices. Much of 
this problem stems from the fact that the 
U.S. does not have control over many crucial 
factors involved in supply and pricing. 

We are well aware as well that free market 
forces hardly apply anymore to energy prices. 
At work, instead, is an archaic system of reg
ulations that are rapidly crumbling by their 
own weight and the unpredictable nature of 
forces and developments abroad. Further
more, the U.S . has for so long been com
placent about developing new energy sources 
that it is now almost at the mercy of fate. 

Let us be on guard, therefore, that this 
temporary surplus in natural gas will not 
1 ull us back in to complacency. Indeed, we 
actually doubt that the nation will relax its 
concern to the extent that it did in the period 
preceding the 1973 Mideast oil boycott. For 
one thing is certain. The U.S. has reached 
the limits of its energy expansion ability. 
Cutbacks must soon be made in production 
here at home in natural gas supply. 

There is the danger, however, in the rush 
to counter the recent 14 Y:z percent price in
crease imposed by the Organization of Petro
leum Exporting Countries and to meet the 
challenges posed by disrupted Iranian oil 
supplies as well as dwindling supplies here 
at home, that our national government will 
pursue policies that over the long run are 
counterproductive. 

So, as the NAACP has been doing for well 
over a year, we are once more urging the 
Carter Administration to seek the views and 
hear the concerns of the most vulnerable 
segments of the population-minorities, the 
poor and the aged. We are encouraged by the 
knowledge that many leaders within the in
dustry recognize the problem and are work
ing along with NAACP units in various re
gions, such as New England, to devise ap
propriate proposals and strategies for easing 
the severe economic burdens that are pres
ently being experienced by some groups. 
Furthermore, these burdens are certain to 
increase. 

Because the NAACP perceived this danger, 
its policy statement opposed the oil equaliza
tion tax as an unwanted burden on the poor . 
It is to be expected that the Association will 
continue to oppose any move to increase oil 
prices appreciably until, and unless such 
steps also include provisions to lessen the 
impact on the poor and lower income groups. 

The inability of a large number of the 
NAACP's constituents to bear the high costs 
of energy is a very real concern to all of us. 
Nevertheless, considerable pressure is being 
placed on President Carter to abandon con
trols almost indiscriminately, with little or 
no regard for the poor. 

We understand that President. Carter wlll 
be submitting his Energy Plan II to Congress 
in April. While the first plan dealt with such 
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specifics as energy availability, pricing, en
vironmental impact, and conservation, Plan 
II, we understand, will be more concerned 
with broad national policy. It will pose such 
questions as the government 's role and re
sponsibility for providing subsidies for de
veloping cleaner coal products and for the 
development of geothermal energy sources, 
among others. 

The questions of energy supply and avail
ability were dealt with in the NAACP's first 
energy statement. The central thrust of the 
NAACP's policy is that the national govern
ment must be made to lead in ensuring that 
the country develops abundant, affordable 
energy supplies that will promote vigorous 
economic growth. 

We continue to stand fully behind that 
statement. Furthermore, future NAACP en
ergy statements, we are sure, will continue 
to pursue these issues as well as questions 
relevant to Plan II. 

At the same time, however , let us guard 
against the misconception that it is only the 
disadvantaged who will be hurt by sharply 
rising oil prices. For we are well aware that 
in such regions as New England, which has 
its own peculiar supply problems, heating 
fuel oil companies are equally victims of 
price instability. 

If the customers of fuel oil companies 
cannot pay their bills, companies have found, 
they too suffer serious financial losses. Con
sequently, these companies began pushing 
Congress last year to pass a $200 million fuel 
subsidy bill for the poor. 

We are also aware that the unstable world 
oil price situation is one of the primary fac
tors behind the U.S. inflation problem, which 
last year was more than 9 percent. The 1978 
deficit was also a whopping $28.45 billion, 
even though we imported $3 billion less in 
oil. But the reality still is that the least able 
to pay are required to make the greatest 
sacrifices. 

Industry 's role in helping to devise solu
tions to many of these critical problems is 
well documented . We know that, despite a 
pers isting image of corporate unconcern for 
social problems, there are many leaders in 
industry who are genuinely aware of the im
mense urban and human problems around 
them. 

From our cities to many rural areas, the 
extensive evidence of poverty is real. Indeed, 
since the sixties, we have been focusing on 
t he glaring poverty and extensive decay that 
are destroying the big cities and many smaller 
ones. These problems have not only gotten 
worse as cities find themselves increasingly 
in financial trouble because of a shrinking 
t ax base; but they are also now spreading 
into many suburban areas. They are more 
and more finding it impossible to pay for 
services from their limited resources . 

The major problems, however , abound in 
older cities such as New York , Newark, Pitts
burgh and my own hometown, St. Louis. 

Because the cities are so close to us, our 
focus has naturally been on these areas. In
deed , the majority of the nation 's black cit
izens live in urban centers outside the 
Sout h . 

In a recent article, however, The Wall Street 
Journal reminded us that deep poverty also 
exists in the South. "Economically," the ar
ticle said , "the South has risen again; Sun 
Belt prosperity is radiating through South
ern cities and putting many an entrepreneur 
into the comfortable upper middle class. But 
the South is distinguished also by a dispro
port ionate proportion of dirt-poor people 
like Mrs. Wilson-that is, Mrs. Helen Wilson 
of Mashulaville, Mississippi. 

The article proceeded to report that : "The 
Sout hern Regional Council's Task Force on 
Southern Rural Development says the South 
has about 25 % of the nation's land , 33 % 
of the nation's population and 45 % of its 
poor people-some 10 million persons. It is 
color blind; blacks and whites share depri-

vation, hunger, malnutrition and chronic 
illness." 

Our main reason for giving thb reminder 
on rural poverty is to note that , yes , America 
is a land of prosperity. But we must never 
forget that there are a great many citizens 
who have not yet bridged the gap between 
stark deprivation and simple comforts. 

So, not only the government, but indus
tries as well are challenged to multiply their 
efforts to solve these problems. The energy 
industry, especially, should regard these 
challenges as new frontiers of opportunity 
for the development of a variety of energy 
sources. 

The NAACP will continue to seek the sup
port of industry in the search for meaningful 
and lasting solutions to these grave social 
and economic problems. A serious concern 
for industry in recent years has been the 
growth of the regulatory bureaucracy. This 
monster-for that is what it often is-has 
gone well beyond its mandate for protecting 
the public in too many areas. 

So much so, that, many times, instead of 
serving the public, the regulatory bureauc
racy hamstrings it. Quite often, we have 
seen, regulations function more for the pro
tection of the bureaucracy. They needlessly 
delay construction plans. They impose many 
burdensome costs that are non-productive. 
Consequently, they restrict job opportunities 
and add to inflation. 

The Carter Administration in recent 
months has given some indication that it is 
aware of this problem. Repeatedly , the air
line industry is held up as a shining ex
ample. A reduction of some regulations here 
has led to we!comed price reductions and 
permitted a number of inducements for 
people to fly more . 

The trucking industry is also receiving 
some attention. We trust that the result 
will be increasing competition and reduced 
operating costs. 

Regulations affecting other key indus
tries serving masses of people also need to 
be reviewed. 

At the same time, let us also stress the 
grave need for the private sector to increase 
its implementation of affirmative action pro
grams. We are aware of the dearth of black 
engineers , scientists, nuclear physicists and 
other experts in technology. The majority of 
black college graduates historically have 
been , and continue to be, in the softer pro
fessional fields, especially teaching and re
ligion. Few are in economics , accounting 
and oth(!r business-related fields. 

Yet , there are areas where better job op
portunities abound. Last year , I had the 
pleasure of addressing a group of specially 
selected students from black colleges in a 
seminar that was sponsored by Citibank. 
These st udents were being prepared to work 
in business and areas such as the banking 
sector. 

The program was an enlightening experi
ence . For it demonstrated so well that when 
an industry is seriously interested in hiring 
and promoting minorities , it can find the 
means to do so. 

But not only must the energy industry re
cruit and train promising minority candi
dates for middle and management level posi
tions, it must also aggressively recruit the 
many who are already qualified. In the fu
ture, as even more federal dollars are in
vested in developing new energy sources, it 
will be all the more incumbent upon these 
industries to provide greater .Job opportu
nities for minorities. 

Also upon us at this time is the question 
of how best to foster mutually beneficial ar
rangements with Mexico for the develop
ment of its extensive oil resources. America's 
historical neglect of the economic and social 
needs and interests of its lesser developed 
neighbors to the South is well known. 

Partly as a result of this lack of interest in 
the past, and exploitation, there is through-

out South America and the Caribbean exten
sive suspicions, if not outright hostility in 
several areas toward the U.S. 

The United States, therefore, must take 
care that it does not repeat old mistakes. 
One looming trap relates to this country's 
needs :tor immediate replacements for Iran
ian oil. At the same time, Mexico is well aware 
that its new oil will greatly accelerate its 
economic and social development. 

But at how fast a pace. 
Mexican leaders are very le&ry of seeing 

their country turned into another Iran. 
Pressed to use up its immense oil riches, 
Iran, under the Shah, embarked on an ;.m
bridled path of modernization. Billions of 
dollars were spent on ultra modern weapons 
and construction. 

However, the masses of the people received 
little benefit. They were encouraged and 
pushed into modernization to such an extent 
that they felt their religious and social cus
toms were being destroyed. Given the long
seething hostility toward the Americaniza
tion of Iran, it really boggles the mind that 
United States intelligence did not detect this 
developing volcano. 

Added to that hostility, of course, was the 
astronomical inflation that racked the na
tion. Iran was simply not able to absorb its 
immense wealth in the short time it was 
allowed. Consequently, prices spiralled; cor
ruption increased; the people revolted, and 
the government collapsed. 

These are the dangers that Mexico sees 
and fears . The manner in which the U.S. deals 
with the Mexican immigration problem will 
also require care and consummate diplo
matic skills. 

According to published reports, Mr. Car
ter has been fully briefed in a Presidential 
Review Memorandum 41 about the situation 
along the 1,933 mile border with Mexico. 
The Washington Post story on this docu
ment was helpfully candid. It said, "Per
haps never before in peacetime has a U.S. 
foreign policy decision reached so deeply into 
the lives, livelihoods and neighborhoods of 
Americans as this one will reach into Mex
America." 

MexAmerica, we must explain, is the term 
being used to describe what is regarded as 
a hybrid, unique nation within a nation. It 
is made up of California, Texas, New Mexico, 
Arizona and Colorado. More than 7 mlllion 
Mexicans live legally in the area, and there 
are many millions more living there il
legally. 

The Carter Administration clearly recog
nizes Mexico's concerns about the treatment 
of its citizens who are in this country to 
work. At the same time, the president and 
his advisers are giving the Mexican oil con
nection high priority. 

It seems clear, that the administration has 
accepted the idea of bartering oil for free 
access to the U.S. job market by the hordes 
of Mexican unemployed. 

Historically, the United States has wel
comed immigrants from other lands. We see 
no reason why this receptivity and welcome 
should be withdrawn for the Mexicans. 

There are , however, several significant dif
ferences between the manner in which the 
bulk of Mexicans are illegally entering the 
U.S. and the way other immigrants continue 
to be settled here. It is to be expected that 
any unrestricted entry by foreign nationals 
will have a severe, even adverse impact on 
the job market for Americans who depend on 
the types of low income work that the new
comers seek. 

We sincerely hope, therefore, that in its ne
gotiations with the Mexican government, Mr. 
Carter ensures that the internal develop
ment of our southern neighbor is also a pri
ority discussion item. For it is only by assist
ing Mexico to develop can we hope to help 
that nation respond to its own internal social 
problems. 

We live in a rapidly changing world, which. 
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in these times of profound social and eco
nomic upheavals, test our wlll to survive in 
ways unknown to earlier generations. The 
American economic system is increasingly 
showing signs of the strain. 

Its inadequacies are glaring. The boom-re
cession cycles are recurring with troubling 
frequency. At the same time, hardcore social 
problems intensify. What are the answers? 

As in the past periods of crisis, the fun
damental difference between success and 
failure has been leadership. We have had our 
George Washington, Abraham Lincoln, 
Franklin Delano Roosevelt, John Kennedy 
and Lyndon Baines Johnson. Leaders are 
made by events. Without a doubt, President 
Carter's challenge today is the economy. Ir
revocably, the foundations of the American 
economic system are changing. The ques
tion of how well, and how smoothly will de
pend on how perceptive, wise and bold Mr. 
Carter is. 

In discussing the Carter Budget priorities 
recently, Congressman Barber Conable, rank
ing Republican on the Ways and Means Com
mittee, observed that, "We float in a sea of 
circumstances.'' 

Whether we simply drift or are purpose
fully steered to new and solid foundations is 
the challenge for America's leaders.e 

S. 210-LEGISLATION TO CREATE 
A DEPARTMENT OF EDUCATION 

e Mr. CHILES. Mr. President, I am 
pleased to be counted among the original 
cosponsors of S. 210, the bill to create 
a separate, Cabinet-level Department of 
Education. This week the Governmental 
Affairs Committee will be holding hear
ings on the measure. State and local 
representatives of government and 
school boards will be testifying on the 
bill, as well as national associations of 
colleges and universities, spokesmen for 
black organizations, and administration 
officials. In conjunction with the exten
sive hearings the 95th Congress held on 
the issue, this testimony evidences the 
widespread input we have received and 
utilized in planning for a Department 
of Education. 

The need for this legislation is clear. 
Expenditures for the Education Division 
of the Department of HEW have risen 
from $8.7 billion in 1977 to an appropria
tion of $12 billion for fiscal year 1979. In 
elementary and secondary programs 
alone, we have appropriated almost $3.5 
billion for fiscal year 1979. Federal aid 
to education programs for the disad
vantaged will be 1 Y2 times the 1977 al
location in 1979 and funding of handi
capped education programs will have 
nearly tripled within the same period. 

When we look at these figures by them
selves, it becomes evident we have made 
a real commitment to providing every 
child-including the disadvantaged, the 
handicapped, the gifted, and the child 
who has not mastered English-a free, 
public education. 

When we examine these figures in light 
of the Department of HEW's total spend
ing of about $162 billion in 1978, we see 
the impossibility of maximizing usage of 
Federal education dollars without a sepa
rate agency to administer these pro
grams, as well as the numerous other 
education programs scattered through
out 20 other Federal agencies. And if the 
$12 billion we are going to spend this 
year for education looks too small in 
comparison with the total budget for 

HEW's 300 programs to merit a Cabinet
level department, we should remind our
selves that we are spending more for the 
Education Division than for five other 
Cabinet-level agencies. 

The 95th Congress put a good deal of 
hard work and positive effort into the 
drafting and consideration of a Depart
ment of Education bill. Hearings broug·ht 
together a broad range of individuals and 
groups committed to improving the qual
ity of education in this country. The 
issues were debated and discussed, and 
the consensus which emerged was that 
there is strong grassroots support, as well 
as enthusiasm by the education&! corn
munity, for the creation of a separate 
Education Department at the Federal 
level. 

The Senate-passed version of the bill 
reflected the views we heard from par
ents, teachers, students, school adminis
trators, the handicapped, the poor, and 
others who are working with or benefit
ing from Federal education programs. 
Rather than lumping together every 
single education-related program, we 
listened to those who sincerely felt a 
particular program could best be 3,dmin
istered by the agency currently operat
ing it. 

For example, the transfer of the Head
start program was opposed by many 
groups who work with or benefit from 
these comprehensive services to pre
school children. There was widespread 
fear that putting the program in an edu
cation-oriented agency would undermine 
the progress that has been made toward 
integrating health and other social serv
ices in the readiness program. Even 
though our original intent in incorporat
ing Headstart in the new Department 
was not to make it an exclusively educa
tional program, nor to undercut the 
effective delivery of a wide range of serv
ices to preschoolers and their f:lmilies. 
we heeded the wishes of Headstart par
ents and administrators and withdrew 
the program from the legislation. 

The same is true of child nutrition 
programs. The agricultural community 
and supervisors of school lunch and 
breakfast programs let us know their 
feelings that these activities are best ad
ministered by the Department of Agri
culture. They saw serious obstacles ahead 
if the commodities program was to be 
split off from the rest of child nutrition 
programs. Again their objections were 
heeded by retaining these programs un
der the Agriculture Department's juris
diction. 

The original proposal to transfer the 
operation of the Bureau of Indian Affairs 
schools, which serve more than 50,000 
Indian children, caused a great deal of 
controversy. I heard from native Ameri
cans in my State who were concerned 
that opportunities to serve Indian chil
dren would be sharply decreased. The 
new Department of Education legislation 
reflects the wishes of native Americans 
and leaves administration of Indian edu
cation programs with the Bureau of 
Indian Affairs. 

Each of the aforementioned areas of 
disagreement and their resolution dem
onstrates the point I am making: S. 210 
is the product of many people-educa-

tors, legislators, parents, and specialists 
in education-related fields-putting their 
heads together to devise a plan and or
ganizational structure that will give 
eduction the priority it deserves in this 
country. Tlie concerns raised by pro
ponents as well as opponents of the leg
islation have focused on this key ques
tion: How can we best serve the needs 
of students? I would suggest, Mr. Presi
dent, that this is precisely where the de
bate should focus. Accordingly, I would 
strongly suggest that students are best 
served when the Federal bureaucracy has 
effectively consolidated its many varied 
programs in an orderly fashion. 

I would strongly suggest that students 
are best served when effective coordina
tion in education becomes a reality in
stead of a code word for no action. 

I would strongly suggest that students 
are best served when at the Federal 
level we orient educational programs in 
such a manner so as to insure equal 
educational opportunities for all stu
dents and promote a close working rela
tionship with local, State, and private 
institutions. 

At the end of the process, I think we 
have reached a common understanding 
that the goal of creating a separate De
partment was not to undermine our 
tradition of State and local control of 
the public schools but to strengthen it, by 
providing more efficient, effective pro
gram administration, eliminating waste
ful duplication and paperwork, and fo
cusing on our national education needs 
and priorities. 

The wisdom and guidanc~ of the chair
man of the Governmental Affairs Com
mittee, the Senator from Connecticut 
<Mr. RIBICOFF) has been of particular 
importance to those who support this 
legislation. The Senate is indebted to him 
for his leadership on this issue. 

Mr. President, educators as well as 
other interested persons around the 
country have a particular concern about 
our action on this legislation. Congres
sional commitment to education should 
at least equal our commitment to the 
environment, transportation, and energy 
as well as other legislative initiatives. 

The Department of Education bill that 
has been introduced incorporates the 
knowledge and experience which was 
gained over the past two sessions of Con
gress. It goes even further to protect 
the rights of State, local, and private 
education agencies to direct the course 
of public education in this Nation. The 
American people are watching us closely 
to see if we will fulfill the promises we 
have made to bring about a more respon
sive, more effective, and more produc
tive Government. I hope we will make 
good those commitments to streamline 
the bureaucracy, cut out waste and dup
lication, and target Federal spending ef
ficiently by passing this legislation to 
reorganize our education programs.• 

ADDRESS BY SENATOR GOLD
WATER BEFORE THE AMERICAN 
INSTITUTE OF ASTRONAUTICS 
AND AERONAUTICS 

e Mr. GOLDWATER. Mr. President, it 
certainly is not my desire to fill the 
RECORD with speeches I have made before 
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various groups. However, there are times 
when I make observations which I wish 
could be given a little wider circulation 
because they bear directly on the future 
of our freedoms and our country. Yester- · 
day, I delivered a speech before the 
American Institute of Astronautics and 
Aeronautics ra1smg the question of 
whether we have not begun to see the 
twilight of American greatness. Needless 
to say, my remarks received virtually no 
attention in the media; and I can only 
conclude that those who control the 
media do not share my concern over the 
future of our Nation or else they believe 
that the observations of a mere Repub
lican in this day and age are not perti
nent enough to be reported. 

Whatever the cause, I ask to have my 
remarks before the AIAA printed in the 
RECORD. 

The remarks follow: 
SPEECH BY SENATOR BARRY M . GOLDWATER 

At certain times of the day in the nation 's 
capital, the sun strikes the Washington 
Monument in a way that casts a giant 
shadow in the direction of the Arlington 
National Cemetery. To me, this is symbolic 
and it reminds me of a giant hour glass 
showing that as the shadow lengthens, time 
is passing away. I say symbolic because I 
think of it in terms of our greatness as a 
nation and the shadows that are now being 
cast over that greatness and over our posi
t ion as a leader of the free world. These 
lengthening shadows dimming and obscuring 
the honor and the respect and the strength 
which marked our nation's rise to the num
ber one leader of the free world cause me to 
wonder if we haven't really already begun to 
see the twilight of our American destiny. 

Here we sit at this early date in the year 
1979 with serious questions rising in the 
m inds of many, questions which squarely 
confront our nation. Will we remain free? 
Will we ever regain the power and the re
spect and the honor that we have allowed 
to dribble through our fingers by following 
policies of appeasement and timidity? And 
will we live to see the day when there is 
again openness and honesty in the dealings 
bet ween our President and the other nations 
of the world and with our own people? I 
say these are questions which must be faced 
in all truth and while they cannot be 
answered at a meeting such as this, it is 

• meetings like this repeated across the length 
and breadth of our country that can have 
the effect of bringing pressure on the Con
gress and the President to do something 
about the miserable and declining position 
which we now hold in this world. 

My friends , a United States that is second 
in military strength to the Soviet Union can
not possibly guarantee its own future and 
it s own survival let along t hat of friendly 
nation-states in other parts of the world. A 
vast Soviet superiority will enable the Rus
sians to engage in a poker diplomacy which 
could give her the victory she seeks merely 
by American default. 

Unless drastic steps are taken by the 
United States and other western powers, the 
Soviet Union will be able to achieve her 
aim of world domination without firing 
a shot or dropping a bomb or releasing a mis
sile . She can achieve that frightening objec
tive merely by the threat of overpowering 
military might combined with gunboat di
plomacy and the use of proxy forces from 
Cuba and other Communist-controlled 
states . 

So long as the Soviets have terrorist forces 
that they can train and equip, there is no 
need for them to soil their hands with the 
dirty work needed to reduce the West to a 
position of servitude. 

Now, let me briefly run through the events 
contributing heavily to the trend which has 
given the Soviet Union the upper hand 
throughout the world. At the root of much 
of our troubles are negotiations which have 
taken place under the Carter Administra
tion in almost complete secrecy-negotiations 
which have resulted in earth-shaking deci
sions being made quite evidently on the spur 
of the moment and without prolonged and 
mature deliberation. 

There is the whole question of China and 
the precipitous, unilateral moves which Pres
ident Carter made to curry favor with the 
communist regime in Peking. This was taken 
with no prior consultation with the United 
States Senate and may well have far-reach
ing and serious effects on the balance of 
power throughout the world. Let me give you 
just one possibility. How do we handle the 
situation if our former allies on Taiwan 
should suddenly cozy up to the Soviet Union, 
thereby enabling the Russians to establish a 
power base which we gave away? 

The history of the Soviet expansion 
throughout the world has been one of mov
ing quickly into power vacuums wherever 
they exist, and believe me, we created such 
a vacuum on Taiwan when the President 
unlawfully abrogated our defense treaty with 
that government. And who could blame the 
Taiwanese if they should now decide that 
the Soviets would make more dependable al
lies than the United States proved to be? 

Remember the great fear of the Taiwanese 
is grounded in the possibility of an assault 
by Communist China. What better buffer 
could they erect to such a contingency than 
an alliar.ce with the Soviet Union? But if 
none of this happens, let me say that our 
treatment of Taiwan, all by itself, has hand
ed the Soviets a great advantage-not only 
in the Far East, but in every other area of 
the world where they compete with Ameri
can influence. The Taiwan sellout was a 
measure of American expediency. It showed 
the world that our commitments to the de
fense of freedom are subject to readjust
ment and abrogation whenever it suits our 
government to dishonor them. This has had 
a disastrous effect on American prestige 
everywhere, especially in the Middle East 
and among the NATO allies. 

Then there were those secret negotiations 
at Camp David followed by glowing prom
ises of lasting peace in the Middle East
negotiations which were so secret and com
plex t hat we still don't have an accurate 
picture of what went on, what promises were 
made, how American commitments were em
ployed. The only thing we do know is that 
much of what went on involved political 
window dressing which quick_ly disappeared 
when hard bargaining began and the entire 
operation is more and more beginning to look 
like a non-productive sham. 

We also have negotiations going on in an 
attempt to reach a SALT II agreement with 
the Soviet Union. It seems every other week 
somebody in the Administration says that 
an agreement is only weeks or days or hours 
away. Then we wait and nothing happens. 
And I believe sincerely that it is because 
the Soviets detect in the Administration's 
att itude an eagerness that will permit them 
to t ake their demands for more concessions 
just one step further . Even before the talks 
became serious, we began giving away our 
hold cards. We jettisoned the B-1 bomber, 
decided not to produce the so-called neutron 
bomb, scaled down most of what we had 
planned to do with cruise missiles, closed 
our Minute Man III production line and 
delayed development of the Mobile M-X. 

We were forewarned about the overthrow 
of the Afghanistan government , a move that 
could prove fatal to any use of the Indian 
Ocean we have to have. The information on 
a situation in Iran supplied to the President 
and his council by the C.I.A. was sufficient 

and adequate enough for anyone to under
stand that trouble was coming. This was not, 
and I repeat, this was not a lack of intelli
gence, this was a failure on the part of our 
policy makers to either understand plain 
English or to have refused to do so. Our 
position in this world is precarious and it 
seems that everyone in the world knows it 
but the President, his State Department and 
his other close advisors on foreign policy. 

And while we were busily cancelling, cut
ting back and delaying our weapons develop
ment and double crossing our allies, what 
were the Soviets up to? I am indebted to 
author Joseph Churba for a rundown he gave 
on this trend in a recent article published 
in the Washington Star. He points out the 
following : 

1. While the U.S. has developed one ICBM 
system since 1965, the U.S.S.R. has developed 
seven. 

2. Soviet advances in MIRV (Multiple Re
entry Vehicles) technology are rapidly over
coming whatever lead the United States pre
viously had in quality and quantity of nu
clear warheads. 

3. The Soviets have invested heavily in ad
ditional submarine-launch ballistic missiles 
while the U.S. will not begin modernization 
of its Polaris-Poseidon force until 1980. 

4. The Soviets are now deploying their 
supersonic bomber, the Backfire, which is 
capable of delivering weapons anywhere in 
the U.S. without refueling. 

5. Soviets have more naval ships than the 
U.S. in every category except aircraft car
riers and destroyers and more shore-based 
naval aircraft. They have many ship based 
anti-ship cruise missiles with both nuclear 
and conventional warheads. The U.S. is only 
beginning to deploy its first non-nuclear 
anti-ship missile. 

In addition to all this, the Soviet Union 
has a tremendous lead in general purpose 
forces . They have a better than two to one 
ratio of armed forces and larger inventories 
of nearly every category of equipment. 

And their military budget ls believed to be 
40 to 60 percent higher than that of the 
United States. 

This massive military buildup is affecting 
American interests everywhere in the world . 
It threatens our freedom of the seas, our ac
cess to raw materials, our free alliances with 
great industrial democracies in Europe and 
the Pacific Basin because you must under
stand the Soviet Union is not engaged in 
strictly defensive military preparedness. In a 
recent White Paper, the British government 
concluded , and I believe correctly, that the 
Soviet military posture and building pro
grams are offensive in character and cannot 
be explained by considerations of defense. 
And it is perfectly obvious that the Soviet 
Union is beginning to feel its oats-beginning 
to exercise its might-is using, threatening 
and deploying its military power to attain 
its policy goals. 

As Mr. Eugene V. Rostow, Chairman of the 
Committee on the Present Danger , recently 
told the Foreign Policy Association, "The so
viet Union has moved forward since 1970 with 
increasing boldness in Asia, Africa, and the 
Middle East. Pressures of Soviet policies have 
been greater since 1970 than ever before. The 
agreements for peace in Indo-China were 
torn up in disregard. The Soviets supported 
aggressive and large scale war in Bangladesh, 
in the Middle East and in Africa. There has 
been an alarming slide towards chaos." 

Mr. Rostow went on to point out that as 
things got worse, many writers and politi
cians kept telling us that they were getting 
better. that the cold war was over and that 
we were living in an age of detente, an age in 
which negotiations had replaced confronta
tion. 

Now, I am sure I don't have to remind you 
that even when the U.S. enjoyed a clear 
strategic nuclear advantage, the Soviets were 
not deterred from erecting serious challenges 
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in the Cuban Missile Crisis and in the Middle 
East. If they werP- unafraid to challenge us 
from a position of inferiority, just think what 
they can do from their present position of 
superiority. 

In view of Soviet military buildup-a 
buildup without equal in modern world his
tory-it behooves us to look with great care 
at any SALT II agreement that is ultimately 
agreed to by the Carter Administration. Any 
further concessions on the part of the United 
States will be nothing short of total disaster. 
We are at the end of the string in the mili
tary sphere and the shadows which I men
tioned at the beginning of my talk are indeed 
lengthening. We are certainly in the twilight 
of our military strength. The hour is late and 
the clock is ticking. 

No speech of mine touching on our place 
in the world could possibly be complete 
without mentioning the disaster which 
struck our great and valued ally, Iran. And, 
here, I again fault the Carter Administration 
for a weak-kneed belated response to a crisis 
which deeply involved American material 
and strategic interests. When the Shah of 
Iran encountered his hour of greatest need, 
the United States was nowhere in sight. It 
is true, President Carter and his advisors 
gave weak lip service to the Shah and then 
quickly flip-flopped when things began to 
get rough. 

And now they have recognized the new 
government without a single word of thanks 
to the Shah of Iran for all he has done to 
help this country with its energy needs and 
with the problem of erecting an effective 
buffer to the Soviet Union in the area of 
the Caspian Sea. What many Americans don 't 
understand is that our stake in Iran is not 
confined to oil, it is also vital to our defense 
needs and to our requirements for adequate 
intelligence. 

For example, it would be very difficult for 
the United States to verify Soviet compli
ances with the terms of any future SALT 
agreement without the valuable observation 
posts which we have heretofore been able 
to maintain in Iran. 

Much of this adds up to deep trouble in 
the way the United States is perceived 
throughout the rest of the world. Everywhere 
we have failed miserably to propose the kind 
of policy and the kind of action that once 
won us the honor and the respect of other 
nations. 

Our whole stupid attitude in Rhodesia and 
South Africa has made us , together with the 
British , a diplomatic laughing stock and our 
efforts have done nothing but strengthen 
the hands of those who a re out to grind 
axes for the Soviet Union. In the Indian 
Ocean , in my opinion, the greatest strategic 
point in the world , we have dillied and 
dallied and we have yet to finish our des
perately needed air base and naval shelter 
on Diego Garcia. And we stood by helplessly 
and watched the communists overthrow 
Afghanistan , thereby guaranteeing the So
viets a route to the Indian Ocean and even
tual domination of the Straits of Malacca 
in a move that could close off the oil lines 
to the Pacific. 

Even in its implementation of the finest 
facet of President Carter 's foreign policy
the insistence on humJ.n l"ights-the Ad
ministration has managed to present the 
world with a picture deeply flawed by favorit
ism and expediency. The President came into 
office with a firm dedication to human rights 
but as things progressed, the world began 
to understand that this policy was to be ap
plied selectively and with little regard for 
actual examples of mass repression and 
trampling of human rights . 

In other words, the Administration's in
sistence on human rights has little to do 
with reality. For example, throughout the 
entire negotiations on Chinese recognition, 
there was no mention ever of Mainland 

China's miserable, murder-strewn record in 
this regard. The President who finds so much 
to complain about m other areas of the 
world apparently saw nothing wrong in rec
ognizing a communist regime that has killed 
more people in its short history of control 
over the teeming millions of that great 
country than any other collection of dicta
tors or tyrants in the history of the world. 

And apparently, the President and his ad
visors see nothing wrong in the way the 
Cubans continue to mistreat their people. In 
fact, I am the first to admit that the Presi
dent has a laudable policy but he has made 
a total mockery of it and it has done nothing 
about restoring the world's faith in America 
as a nation dedicated to human rights. 

In conclusion, let me say that I believe it 
is much later than we think . The clock on 
the wall of the Oval Office is ticking away 
but President Carter does not seem to under
stand. He does not seem to recognize that 
our prestige and our strength and our future 
are slipping away as the Soviet military jug
gernaut builds ever greater and begins to 
roll. He does not seem to understand that 
words and gestures will not take the place of 
fighting planes and fighting ships and other 
weapons needed to lend credibility and au
thority to American policies. He does not 
seem to understand that even if we had 
enough power to be arrogant about, there 
is great doubt throughout the world over 
whether we would have the will to make 
effective use of that power in the cause of 
freedom. I wish sincerely that I could bring 
you a happier more optimistic message here 
today. But the facts as I see them are pretty 
grim and the stakes are as important as our 
very survival.e 

THE LIMITS OF SOVIET INFLUENCE 
IN AFRICA 

• Mr. TSONGAS. Mr. President, one 
hears, these days, a great deal about So
viet expansionism in Africa. Experts 
point to the large number of Cuban 
troops on the continent and speak 
solemnly of our "defeat" in Angola. One 
gets the impression from these observa
tions that Soviet influence has swept 
over the continent without difficulty. 

That portrait of Soviet power com
pletely ignores , however, the needs and 
interests of Africans themselves. The So
viet role in Africa is severely constrained 
by what Africa states need and what the 
Soviets have to offer. At times, these two 
factors have coincided; quite often they 
have not. The record of Soviet exploits in 
Africa is therefore a mixture of limited 
success and frequent failure. 

Mr. President, Africans are well versed 
in the narrow limits of Soviet power and 
a recent editorial in the Daily News of 
Nigeria illustrates their point of view 
clearly. 

I ask that the article entitled "From 
the Daily News of Nigeria", as it ap
peared in the Washington Post on Febru
ary 2, 1978, be printed in the REcoRD. 

EDITORIAL 

The situation in Africa at the present time 
is such that the Soviet Union is losing out 
to the Americans, not so much because 
African countries detest socialism, as because 
the Soviet Union is u nwilling to, or incapa
ble of, providing more economic than mili
tary aid. 

Sudan and Egypt are already sold on the 
Western way of life. Somalia's problem was a 
little different, but it boiled down to the 
same issue of incompatibility of purposes. 
Ethiopia is still basking in the first phas·e of 

m111tary brotherhood, and may yet ask the 
Russians and Cubans to leave. Mozambique 
and Angola are already flirting with the 
West (that's what "nonalignment" usually 
means). Guinea has decided to mend its 
fences with France. And Zimbabwe and Nam
ibia are unlikely to go a diffe.rent course. 

It is a truly ironic situation, for what it 
means is that all Americans have to do is fold 
their hands and wait for the honeymoon to 
end before stepping in for the picking. The 
Americans are, of course, well aware of this, 
and their protests against Russian incursions 
into Africa are designed precisely to accele
rate the process of disaffecting and disillu
sionment. 

In a quite profound sense, what it does 
mean is that African nations , often against 
their own inclination, are being denied all 
meaningful options in terms of the economic 
arrangements they have to make for them
selves. But it also :neans that we need not 
get too starry-eyed about the possible gains 
to be had from the Russians, at least in terms 
of our concern for economic development. 
They would have to modify their policies 
first.e 

PUBLIC AWARENESS PROGRAMS 

• Mr. RIEGLE. Mr. President, as chair
man of the Subcommittee on Alcoholism 
and Drug Abuse, I would like to alert my 
colleagues to an announcement being 
made today by the Bureau of Alcohol, 
Tobacco, and Firearms. The Bureau is 
releasing a progress report calling for a 
national educational campaign to in
form Americans of the dangers that ex
cessive alcohol consumption by pregnant 
women can present to their unborn 
children. 

The fetal alcohol syndrome causes 
birth defects including congenital ab
normalities, growth retardation, and 
functional abnormalities. These tragic 
consequences could be a voided if expec
tant mothers were aware of the risks 
they may run by drinking during their 
pregnancy. 

The Bureau's proposal calls for a co
operative governmental and private 
campaign to raise the level of public 
awareness of this problem. Although no 
new funds are requested (other than 
those already requested by the National 
Institute of Alcohol Abuse and Alcohol
ism as part of Secretary Califano's "new 
initiatives" program) , the Bureau be
lieves that through a joint endeavor with 
the alcohol beverage industry, the inci
dence of alcohol-related birth defects can 
be significantly reduced. An integral part 
of this proposal is the provision that, 
after a reasonable period of time, the 
success of the program will be reviewed 
to see if it has been effective or if other 
steps, possibly including a warning label 
on all alcoholic beverage containers, 
should be taken. 

I strongly support this initiative, and 
I would urge the Bureau to conduct the 
followup review within a period of 
months, rather than years. If private 
groups, including the alcoholic beverage 
industry, can coordinate their activities 
with those of the Bureau of Alcohol, 
Tobacco, and Firearms and with the 
Department· of Health, Education, and 
Welfare, I am hopeful that we will be 
able to help pregnant women protect 
their unborn babies. If the program 
proves ineffective, however, I would sup-
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port additional steps, possibly including 

warning labels. 

To carry ou t the educational program 

proposed by the Bu reau , I wou ld suggest 

that HEW Secretary Califano consider

requ iring that all departmental pro-

grams involving pregnant women-such

as the adolescent pregnancy program

currently being launched-include a

fetal alcohol information component. I

strongly believe that local groups pro-

viding pregnancy assistance shou ld 

make it a point to educate their clients 

to the risks of drinking during preg-

nancy. Organizations (such as Planned

Parenthood and local health clinics)

which conduct pregnancy tests should

also be involved in distributing informa-

tional materials regarding the fetal al-

cohol syndrome.

On a related matter, I wou ld also like

my colleagues to be aware that the

Bureau of Alcohol, Tobacco, and Fire-

arms has recently proposed that labels

on alcoholic beverages include a listing

of their ingredients. As a strong pro-

ponent of ingredient labeling for all

foods, I will be closely examining the

Bureau 's proposal to evaluate whether

it would adequately inform consumers

of what they are drinking in a reason-

able, realistic manner, taking into ac-

count seasonal variations and changes

in possible components. Of cou rse, I am

also concerned that labeling decisions in

the alcoholic beverage field are conn-

patible with parallel decisions that this

Congress will make in terms of com-

rrehensive food labeling. It is essential

if the American consumer is to know

what goes into the food we eat.•

-

QUORUM CALL

The 

PRESIDING 

 OFF'ICER.

Th

e

Chair, in his capacity as a Senator from

the State that is almost heaven, West

Virginia, suggests the absence of a

quorum.

The clerk will call the roll.

The assistant legislative clerk pro-

ceeded to call the roll.

(Mr. RIEGLE assumed the chair.)

Mr. ROBERT C. BYRD. Mr. Presi-

dent, I ask unanimous consent that the

order for the quorum call be rescinded.

The PRESIDING OFFICER. Without

objection, it is so ordered.

- 

ORDER TO PRINT SENATE

RESOLUTION 61

Mr. ROBERT C. BYRD. Mr. Presi-

dent, I ask unanimous consent that

Senate Resolu tion 61 be reprinted over-

night with the language that has been

added shown in italics and the language

that has been deleted shown in stricken-

through type. 


The PRESIDING OFF'ICER. Without

objection, it is so ordered.

Mr. ROBERT C. BYRD. So that now,

Mr. President, on tomorrow the re-

printed Senate Resolu tion 61 will show

the amendm

ents that have been adopted

today by voice vote and the language

that has been deleted will be in stricken-

through type and the language that has

been added will be in italics.

ORDER FOR RECESS UNTIL 12 NOON 

TOMORROW 

Mr. ROBERT C. BYRD. Mr. President,

I ask unanimous consent that when the

Senate completes its business today it

stand in recess until the hour of 12

noon tomorrow, rather than 11 a.m.

The PRESIDING OFFICER. Withou t 

objection, it is so ordered.

-

ORDERS FOR PROCEDURE

TOMORROW

Mr. ROBERT C. BYRD. Mr. President,

I ask unanimous consent that on tomor-

row, after the prayer and the approval

of the Journal, the two leaders or their

designees be recognized, each for not to

exceed 5 minutes, and that thereafter

Mr. STENNIS, Mr. PROXMIRE, and Mr.

PRE:SSLER be recognized each for not to

exceed 15 minutes, after which there be

a period for th- transaction of routine

morning business of not to exceed 15

minutes, with statements therein limited

to 3 minu tes, after which the Senate then

resume its consideration of Senate Reso-

lu tion 61, as amended.

The PRESIDING OFFICER. Withou t

objection, it is so ordered.

-

RECESS

Mr. ROBERT C. BYRD. Mr. President,

if there be no further business to come

before the Senate, I move, in accordance

with the order previously-before I do

this I look around to ascerta

in whether

or not any Senator seeks recognition. I

do not want to close oír opportunities for

debate or for offerin

g of amendments to

the reso

lution

. I see

 no Sena

tor seek

ing

recognition.

I therefore move, Mr. President, that

the Senate stand in recess until 12

noon tomorrow, under the 

order pre-

vious

ly entere

d.

The motion was agreed to, and, at 3: 35

p.m., the Senate recessed until tom

or-

row,

 

Frida

y, Feb

ruar

y 9, 1979

, at

 12

o'clock

 meridi

an.

CON

FIRM

ATIO

NS

Exe

cutive

 nomi

natio

ns confi

rmed

 by

the

 Sen

ate

 Febr

uary

 8, 1979

:

DEPARTMENT OF STATE

W. Beverly Carter, Jr., of Pennsylvania, a

Foreig

n Servic

e inform

ation

 office

r of class

 1,

to be Amb

assad

or at

 Large

.

Robert H. Pelletreau , Jr., of Connecticu t,

a Foreign Service omcer of class 3, to be

Ambassador Extraordinary and Plenipo-

tentiary of the United States of America to

the State of Bahrain.

Stephen Warren Bosworth, of Michigan, a

Foreign Service ofñcer of class 1, to be

Ambassador Extraordinary and Plenipoten-

tiary of the United States of America to

the Republic of Tunisla.

Jonathan Dean, of New York, a Foreign

Service officer of class 1, for the rank of

Ambassador du ring the tenu re of his serv-

ice as Representative of the United States

of America for Mu tual and Balanced Force

Redu ctions Negotiations.

DEPARTMENT OF HOUSING AND URBAN

DEV

ELO

PME

NT

William Brownlee Welsh, of Virginia, to

be an Assistant Secretary of Hou sing and

Urban Development.

Sterling Tucker, of the District of Colum-

bia, to be an Assistant Secretary of Housing

and Urban Development.

The above nominations were ap-

proved subject to the nominees' commit-

ments to respond to requests to appear

and testify before any duly constitu ted

committee of the Senate.

IN THE AIR FORCE

Gen. John W. Roberts, U.S. Air Force,

(age 57), for appointment to the grade of

general on the retired list pursuant to the

provisions of title 10, United States Code,

section 8962.

The following-named officer under the

provisions of title 10, United States Code,

section 8066, to be assigned to a position

of importance and responsibility designated

by the President under subsection (a) of

section 8066, in grade as follows:

To be lieu tenant general

Maj. Gen. James Patrick Mu llins,        

    , U.S. Air Force.

The following officers for temporary ap-

pointment ìn the U.S. Air Force under the

provisions of chapter 839, title 10 of the

United States Code:

To be major general

Brig. Gen. William P. Acker,        

    FR, Regu lar Air Force.

Brig. Gen. Christopher S. Adams, Jr.,     

       FR, Regu lar Air Force.

Brig. Gen. James I. Baginski,        

    FR, Regu lar Air Force.

Brig. Gen. Emil N. Block, Jr.,        

    FR, Regu lar Air Force.

Brig. Gen. Bill V. Brown,            FR,


Regu lar Air Force.

Brig. Gen. Norma E. Brown,        

    FR, Regu lar Air Force.

Brig. Gen. William E. Brown, Jr.,        

    FR, Regular Air Force.

Brig. Gen. George M. Browning, Jr.,     

       FR, Regu lar Air Force.

Brig. Gen. Carl H. Cathey, Jr.,        

    FR, Regu lar Air Force.

Brig. Gen. Mu rphy A. Chesney,        

    FR, Regu lar Air Force, Medical.

Brig. Gen. Philip J. Conley, Jr.,        

    FR, Regu lar Air Force.

Brig. Gen. David B. Easson,            FR,


Regu lar Air Force.

Brig. Gen. Jay T. Edwards III,        

    FR, Regu lar Air Force.

Brig. Gen. Herbert L. Emanuel,  

     -

    FR, Regu lar Air Force.

Brig. Gen. James C. Enney,            FR,


Regu lar Air Force.

Brig. Gen. Billy B. Forsman,        

    FR, Regu lar Air Force.

Brig. Gen. Irwin P. Graham,  

      

    FR, Regu lar Air Force.

Brig. Gen. Patrick J. Halloran,  

      

    FR, Regu lar Air Force.

Brig. Gen. William W. Hoover,        

 

   FR, Regu lar Air Force.

Brig. Gen. Charles C. Irions,  

     -

    FR, Regu lar Air Force.

Brig. Gen. Robert E. Kelley        

    FR, Regu lar Air Force,

Brig. Gen. James H. Marshall,        

    FR, Regular Air Force.

Brig. Gen. Earl T. O'Loughlin,        

    FR, Regu lar Air Force.

Brig. Gen. Leighton R. Palmerton,  

      

    FR ,  Regu lar Air

 

Force.

Brig. Gen. Don H. Payne,  

          FR.


Regu lar Air Force.

Brig. Gen. Herman O. Thomson,  

      

    FR, Regu lar Air Force.

Brig. Gen. William R. Usher,        

 

   FR, Regu lar Air Force.

Brig. Gen. Jack

 W. Waters, 

       

 

   FR, Regu lar Air Force.

Brig. Gen. Larry D. Welch,  

          FR,

Regu

lar Air Force

.

Brig. Gen. William R. Yost,            FR.


Regu lar Air Force.

The following oflìcers for appointment tn

the Regu lar Air Force to the grades tndi-
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cated, under the provi si ons of chapter 835,

ti tle 10 of the Uni ted States Coùe:

To be major generaZ

Lt. Gen. John G. Albert,            FR


(bri gadi er general, Regular Ai r Force), U.S.

Ai r Force.

Maj. Gen. Rufus L. Bi llups,            FR


(bri gadi er general, Regular Ai r Force), U.S.

Ai r Force.

Maj. Gen. Ri chard C. Bowman,        

    FR

 

(bri gadi er general, Regular Ai r

Force), U.S. Ai r Force.

Maj. Gen. Edgar A. Chavarri e,        

    FR (bri gadi er general, Regular Ai r

Force), U.S. Ai r Force.

Maj. Gen. Lynwood E. Clark,        

    FR (bri gadi er general, Regular Ai r

Force) , U.S. Ai r Force.

Maj. Gen. Robert W. Clement,  

      

    FR

 (brlgadi er general, Regular Ai r

Force), U.S. Ai r Force.

Maj. Gen. Charles G. Cleveland,        

    FR (bri gadi er general, Regular Ai r

Force ), U.S. Ai r Force.

Maj. Gen. Thomas E. Cli fford,  

      

    FR (bri gadi er general, Regular Ai r

Force), U.S. Ai r Force.

Lt. Gen. Benni e L. Davi s,  

          FR

(bri gadi er general, Regular Ai r Force), U.S.

Ai r Force.

Lt. Gen. Charles A. Gabri el,             

FR (bri gadi er general, Regular Ai r Force),

U.S. Ai r Force.

Maj. Gen. John W. Hepfer,  

           

FR (bri ga<ti er general, Regular Ai r Force),

U.S. Ai r Force.

Lt. Gen. Lloyd R. Leavi tt, Jr.,  

      

    FR ( bri gadi er general, Regular Ai r

Force), U.S. Ai r Force.

Maj. Gen. Ri chard E. Merkli ng,        

    FR 

(bri gadi er general, Regular Ai r

Force), U.S. Ai r Force.

Maj. Gen. Earl G. Peck,            FR


(bri gadi er general, Regular Ai r Force), U.S.

Ai

r Fo

rce

.

Maj. Gen. Andrew Pri ngle, Jr.,        

    FR

C bri gadi er general, Regular Ai r

Force), U.S. Ai r Force.

Lt. Gen. Thomas M. Ryan, Jr.,       -

 

   FR


 (bri gadi er general, Regular Ai r

Force), U.S. Ai r Force.

Lt. Gen. Winñeld W. Scott, Jr.,       -

    FR (bri gadi er general, Regular Ai r

Force), U.S. Ai r Force.

Maj. Gen. James W. Stansberry,       -

    FR (bri gadi er general, Regular Ai r

Force), U.S. Ai r Force.

Maj. Gen. LeRoy W. Svendsen, Jr.,        

    FR

(bri gadi er general, Regular Ai r

Force), U.S. Ai r Force.

Bri g. Gen, Jack W. Waters,  

          FR

(bri gadier general, Regular Ai r Force), U.S.

Air

 Forc

e.

To be bri gadi er general

Bri g. Gen. Wi lli am P. Acker,  

      

    FR (colonel, Regular Ai r Force), U.S.

Ai r Force.

Bri g. Gen. Chri stopher S. Adams, Jr.,     

 

      FR ícolonel, Regular Ai r Force), U,S,

Ai r Force.

Maj. Gen. Charles C. Blanton,  

      

 

   FR (colonel, Regular Ai r Force), U.S.

Ai r Force.

Maj. Gen, Robert M. Bond,  

          FR


( colonel, Regular Ai r Force), U.S. Ai r Force.

Maj. Gen. James R. Bri ckel,  

          FR

(colonel, Regular Alr Force), U.S. Ai r Force.

Maj. Gen. Bruce K. Brown,  

          FR


( colonel, Regular Ai r Force), U.S. Ai r Force.

Bri g. Gen. George M. Browni ng, Jr.,     

 

      FR (colonel, Regular Ai r Force), U.S.

Ai r Force.

Maj. Gen. Gerald J. Carey, Jr.,        

 

   FR (colonel, Regular Ai r Force), U.S.

Air

 Forc

e.

Maj. Gen. Robert F. Coverdale,  

      

    FR (colonel, Regular Ai r Force), U.S.

Air

 For

ce.

Maj. Gen. Charles L. Donnelly, Jr.,  

      

    FR (colonel, Regular Ai r Force), U.S. Ai r

Force.

Maj. Gen. George A. Edwards, Jr.,        

    FR ( colonel, Regular Ai r Force), U.S. Ai r

Force.

Bri g. Gen. Herbert L. Emanuel,        

    FR (colonel, Regular Ai r Force), U.S.

Air

 For

ce.

Bri g. Gen. Bi lly B. Forsman,            FR


(colonel, Regular Ai r Force), U.S. Ai r Force.

Maj. Gen. Marti n C. Fulcher,        

    FR (colonel, Regular Ai r Force), U.S. Ai r

Force.

Bri g. Gen. James L. Gardner, Jr.,        

    FR (colonel, Regular Ai r Force), U.S.

Ai r Force.

Maj. Gen. Phi li p C. Gast,  

          FR


(colonel, Regular Ai r Force), U.S. Ai r Force.

Bri g. Gen. Alli son G. Glover,  

          FR


(colonel, Regular Ai r Force), U.S. Ai r Force.

Maj. Gen. James R. Hi ldreth,       -

    FR (colonel, Regular Ai r Force), U.S. Ai r

Force.

Maj. Gen. Dewey K. K. Lowe,            FR


(colonel, Regular Ai r Force), U.S. Ai r Force.

Bri g. Gen. James H. Marshall,        

    FR (colonel, Regular Ai r Force), U.S. Ai r

Force.

Maj. Gen. Wi lli am B. Maxson,        

    FR ( colonel, Regular Ai r Force), U.S. Ai r

Force.

Maj. Gen. James E. McInerney, Jr.,        

    FR (colonel, Regular Ai r Force), U.S. Ai r

Force.

Bri g. Gen. Waymond C. Nutt,        

    PR (colonel, Regular Ai r Force), U.S.

Ai r Force.

Bri g. Gen. Earl T. O'Loughli n,        

    FR (colonel, Regular Ai r Force), U,S. Ai r

Force.

Bri g. Gen. Lei ghton R. Palmerton,        

    FR (colonel, Regular Ai r Force ), U.S. Ai r

Force.

Maj. Gen. John E. Ralph,            FR


(colonel, Regular Ai r Force), U.S. Ai r Force.

Maj. Gen. Len C. Russell,  

          FR


(colonel, Regular Ai r Force), U.S. Ai r Force.

Maj. Gen. Lawrence A. Skantze,        

    FR (colonel, Regular Ai r Force), U.S.

Ai r Force.

Bri g. Gen. Cli ck D. Smi th, Jr.,  

     

    FR (colonel, Regular Ai r Force), U.S. Ai r

Force.

Lt. Gen. Thomas P. Staírord,         

    FR (colonel, Regular Ai r Force ), U.S. Ai r

Force.

Maj. Gen. Jasper A. Welch, Jr.,        

    FR (colonel, Regular Ai r Force), U.S. Ai r

Force.

Bri g. Gen. Wi lli am R. Yost,            FR


(colonel, Regular Ai r Force), U.S. Ai r Force.

The followi ng offi cers for temporary ap-

poi ntment i n the U.S. Ai r Force to the grades

i ndi cated, under the provi si ons of chapter

839, ti tle 10 of the Uni ted States Code:

To be major general

Bri g. Gen. Joseph B. Dodds,            FR,


Regular Ai r Force.

To be brigadier general

Col. Clarence R. Autrey,            FR


(lleutenant colonel, Regular Ai r Force), U.S.

Ai r Force.

Col. Leon W. Babcock, Jr.,            FR,


Regular Ai r Force.

C

o

l.

 Robert D. Beckel,            FR


(major, Regular Ai r Force), U.S, Ai r Force.

Col. Kenneth H. Bell,            FR, Reg-

ular Ai r Force.

Col. Harry H. Bendorf,  

           FR,

Regular Ai r Force.

Col. Charles E. Bi shop,            FR,


Regular Ai r Force.

Col. John A. Brashear,            FR, Reg-

ular Ai r Force.

Col. Donald D. Brown,            FR, Reg-

ular Ai r Force.

Col. Stanford E. Brown,            FR,


Regular Ai r Force.

Col. Lyman E. Buzard,            FR, Reg-

ular Ai r Force.

Col. John E. Catli n, Jr.,            FR,


Regular Ai r Force.

Col. Robert D. Caudry,            FR, Reg-

ular Ai r Force.

Col. Wi lli am M. Charles, Jr.,            FR,


Regular Ai r Force.

Col. Nei l L. Eddi ns,            FR, Regu-

lar Air Force.

Col. James D. Gormley,            FR,


Regular Ai r Force.

Col. James I. Granger,  

          FR, Reg-

ular

 Air

 Force

.

Col. Jack I. Gregory,  

          FR, Regu-

lar Ai r Force.

Col. John J. Halki ,  

          FR, Regular

Air

 Force

, Medic

al.

Col. Monroe W. Hatch, Jr.,            FR,


Regular Ai r Force.

Col. Delbert H. Jacobs,  

          FR, Reg-

ula

r Air

 Forc

e.

Colonel Ralph H. Jacobson,  

          FR


(li eutenant colonel, Regular Ai r Force), U.S.

Ai r Force.

Col. Albert J. Kaehn, Jr.,            FR,


Regular Ai r Force.

Col. Wi lli am L. Ki rk,  

          FR, Regu-

lar.l

ir Forc

e.

Col. Stanley C. Kolodny,            FR.


Regular Ai r Force, Medi cal.

Col. Donald P. Li tke, 524-38-69:ÓFR, (li eu-

tenant colonel, Regular Ai r Force), U.S. Ai r

For

ce.

Col. Rano E. Lueker,  

          FR, Regu-

lar Ai r Force.

Col. Wi lli am J. Mall, Jr.,   

         FR,


Regular Ai r Force.

Col. Charles Mcoausland,            FR


(li eutenant colonel, Regular Ai r Force), U.S.

Air

 For

ce.

Col. Horace W. Mi ller,            FR, Reg-

ular Ai r Force.

Col. Joseph D. Moore,            FR, (li eu-

tenant colonel, Regular Ai r Force), U.S. Ai r

Force.

Col. Ri chard D. Murray,            FR,


Regular Ai r Force.

Col. Robert C. Oaks,            FR (major.

Regular Ai r Force), U.S. Ai r Force.

Col. Peter W. Odgers,            FR, Regu-

lar

 Air

 Forc

e.

Col. Norri s W. Overton,            FR,


Regular Ai r Force.

Col. Davi d L. Patton,            FR, Regu-

lar

 Air

 Forc

e.

Col. Atti lío Pedroli ,            FR, Regular

Ai r Force.

Col. John L. Pi cki tt,            FR, Regu-

lar Ai r Force.

Col. Eugene M. Poe, Jr.,            FR,


Regular Ai r Force.

Col, Gerald L. Prather,

            FR


(li eutenant Colonel, Regular Ai r Force), U.S.

Ai r Force.

Col. Raymond C. Preston, Jr.,            -

FR (li eutenant colonel, Regular Ai r Force),

U.S. Ai r Force.

Col. Ri chard W. Pryor.  

          FR Reg-

ular Ai r Force.

Col. Robert H. Reed,            FR, Regu-

lar Ai r Force.

Col. Albert G. Rogers,            FR,


Regular Air Force.

Col. Carl R. Smi th,            FR, Regu-

lar Ai r Force.

Col.

 Perry 

M. Smi th,

            FR


(li eutenant colonel, Regular Ai r Force), U.S.

Air

 Force

.

Col. James P. Smothermon,            FR


(li eutenant colonel, Regular Ai r Force), U.S.

Air

 Forc

e.

Col. John H. Storri e,            FR, Regu-

lar Ai r Force.

Col. Thomas S. Swalm,            FR,


Regular Ai r Force.

Col. Chester D. Taylor, Jr.,            FR,


Regular Ai r Force.

Col. Donald A.

 

Vogt,

  

          FR,

Regu

lar Air

 Forc

e.

Col. Rudolph F. Wacker,  

          FR,


Regular A

ir F

orce.
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Col. Sarah P. Wells,            FR, Regu-

lar Air Force, Medical.

Col. Harold J. M. Williams,            FR


(lieutenant colonel, Regular Air Force), U.S.

Air Force.

The following officers for appointment in

the Reserve of the Air Force to the g rade

indicated, under the provisions of chapters

35, 831, and 837, title 10, United States Code:

To be major g eneral

Brig . Gen. John B. Conley,            FG,


Air National Guard of the Unìted States.

Brig . Gen. Lloyd W. Lamb,            FG,


Air National Guard of the United States.

Brig . Gen. Orlando Llenza,            FG,


Air National Guard of the United States.

Brig . Gen. Stanley F. H. Newman',        

    FG, Air National Guard of the United

States.

Brig . Gen. Hal C. Tyree, Jr.  

          FG,


Air National Guard of the United States.

Brig . Gen. Emory M. Wrig ht, Jr.,        

    FG, Air National Guard of the United

States.

To be brig adier general

Col. William F. Casey,            FG, Air

National Guard of the United States.

Col. Robert J. Collins,            FG, Air

National Guard of the United States.

Col. James E. Cuddihee,  

          FG,

Air National Guard of the United States.

Col. William A. Free,  

          FG, Air

National Guard of the United States.

Col. Roy A. Jacobson,            FG, Air

National Guard of the United States.

Col. Lloyd L. Johnson,  

          FG, Air

National Guard of the United States.

Col. Monroe G. Mathias,  

          FG,


Air National Guard of the United States.

Col. Charles B. Ocksrider,            FG,


Air National Guard of the United States.

Col. William E. Rigg s,  

          FG, Air

National Guard of the United States.

Col. Frank H. Smoker, Jr.,  

          FG,

Air National Guard of the United States.

Col. Emmett J, Whalen,            FG, Air

National Guard of the United States.

Col. Charles J. Young , Jr.,            FG,


Air National Guard of the United States.

T'he following officers for appointment in

the Reserve of the Air Force to the g rade in-

dicated, under the provisions of chapter 837,

title 10, United States Code:

To be major general

Brig . Gen. Bruce M. Davidson,  

           

FV, Air Force Reserve.

Brig . Gen. Walter R. Longanecker, Jr.     

       FV, Air Force Reserve.

Brig . Gen. George W. Miller III,        

    FV, Air Force Reserve.

Brig . Gen. Dalton S. Oliver,  

          


FV, Air Force Reserve.

Brig . Gen. John E. Taylor, Jr.,  

           

FV, Air Force Reserve.

To be brig adier g eneral

Col. Ronald R. Blalack,  

          FV, Air

Force Reserve.

Col. William L. Copeland,  

          FV,

Air Force Reserve.

Col. Charles M. Duke, Jr.,  

          FV.


Air Force Reserve.

Col. Wayne E. Garrett,            FV, Air

Force Reserve.

Col. Arthur Gerwin,  

          FV, Air

Force Reserve.

Col. Vincent P. Luchsinger, Jr.,  

      

 

   FV, Air Force Reserve.

Col. Milton Matter, Jr.,  

          FV, Air

Force Reserve.

Col. John A. Paterson,  

          FW, Air

Force

 Rese

rve.

Col. John D. Roper,  

          FV, Air

Force Reserve.

Col. Alan G. Sharp,  

          FV, Air

Force

 Rese

rve.

Col. Jerome N. Waldor,            FV, Air

Force Reserve.

Col. Charles T. Yaring ton, Jr.,  

      

     

FV, Air Force Reserve.

The following -named officer under the pro-

visions of title 10, United States Code, sec-

tion 8066, to be assigned to a p

osition of im-

portance and responsibility designated by

the President under subsection (a) of section

8066, iii g rade as follows : 


To be lieutenant general

Maj. Gen. Charles Curtis Pattillo,        

     FR, U

.S. Air Force.

The following -named officers under the

provisions of title 10, United States Code,

section 8066, to be assigned to a position of

importance and responsibility designated by

the President under subsection (a) of sec-

tion 8066, ìn grade as follows:

To be lieutenant general

Maj. Gen. Lawrence Albert Skantze,     

       FR, U.S. Air Force.

Lt. Gen. John J. Burns, U.S. Air Force,

(age 54), for appointment to the grade of

lieutenant general on the retired list pur-

suant to the provisions of title 10, United

States Code, se

ction 8962.

Lt. Gen. James A. Knight, Jr., U.S. Air

Force, (age 55) , for appointment to the

g rade of lieutenant general on the retired

list pursuant to the provisions of title 10,

United States Code, section 8962.

The following -named officers under the

provisions of title 10, United States Code,

section 8066, to be assigned to a position of

importance and responsibility designated by

the President under subsection (a) of sec-

tion 8066, in grade as follows:

To be Zieutenant general

Maj. Gen. Evan William Rosencrans,     

       FR, U.S. Air Force.

Lt. Gen. Andrew B. Anderson, Jr., U.S. Air

Force (age 52), for appointment to the

grade of lieutenant general on the retired

list pursuant to the provisions of title 10,

United States Code, section 8962.

IN THE ARMY

The following -named officer to be placed

on the retired list in grade indicated under

the provisions of title 10, United States

Code, section 3962:

To be

 

Zieutenant generat

Lt. Gen. Harold Robert Aaron.        

    , (age 57), Army of the United States

(major general, U.S. Army).

The following -named ofñcer under the

provisions of title 10, United States Code,

section 3066, to be assigned to a position of

importance and responsibility designated by

the President under subsection ( a) of sec-

tion 3066, in g rade as follows:

To be lieutenant generaZ

May. Gen. Richard Hulbert Groves,     

       , U.S. Army.

The following -named Army Reserve of-

ficer for appointment to the grade of brig -

adier general, Army of the United States,

under the provisions of title 10, United States

Code, sections 3442 and 3447:

To be brig adier g eneral

Brig . Gen. Carl D. Mcintosh,  

          .


The following -named officers for appoint-

ment in the Regular Army of the United

States to the g rade indicated under the pro-

visions of title 10. United States Code, sec-

tions 3284,3306 and 3307:

To be ?najor g eneral

Lt. Gen. Sidney B. Berry,  

          , Army

of the United States ( brig adier general, U.S.

Arniy).

Maj. Gen. Homer S. Long , Jr,  

          ,


Army of the United States ( brig adier general,

U.S. Army).

Maj. Gen. Clay T. Bucking ham,        

    , Army of the United States ( brig adier

general, U.S. Army) . 


Maj. Gen. Charles I. McGinnis.              

Army of the United States t brig adier general,

U.S. Army).

Maj. Gen. James L. Kelly,            ,


Army of the United States (brig adier g eneral,

U.S. Army).

Maj. Gen. Thomas U. Greer,            .


Army of the United States (brig adier general,

U.S.

 Arm

y).

Lt. Gen. Robert G. Gard, Jr.,            .


Army of the United States (brig adier general,

U.S. Army).

Maj. Gen. Paul F. Gorman.  

          .


Army of the United States (brig adier general.

U.S. Army).

Maj. Gen. John C. Faith,              Army

of the United States (brig adier general, U.S.

Army).

Maj. Gen. Emil L. Konopnicki,  

          .


Army of the United States (brig adier general,

U.S. Army).

Maj. Gen. Paul M. Timmerberg ,  

      

    , Army of the United States (brig adier

general, U.S. Army) .

Maj. Gen. Charles K. Heiden,  

          .


Army of the United States ( brig adier general.

U.S. Army).

Maj. Gen. Hillman Dickinson,  

          .


Army of the United States ( brig adier general,

U.S, Army).

Maj. Gen. Sinclair L. Melner,  

       

   .


Army of the United States ( brig adier general,

U.S. Army)

Lt. Gen. Marvin D. Fuller,  

          ,


Army of the United States ( brig adier general,

U.S. Army).

Maj. Gen. Phillip Kaplan,  

          ,

Army of the United States ( brig adier general,

U.S. Army).

Maj. Gen. Lucien E. Bolduc Jr.,  

     


 

     Army of the United States (bríg adier

general, U.S. Army) . 


Maj. Gen. Louis W. Prentiss, Jr.,  

     -

      Army of the United States ( brig adier

general, U.S. Army) .

Maj. Gen. Jack V. Mackmull,  

          ,


Army of the United States (brig adier general,

U.S

. Army

)

Maj. Gen. James H. Merryman,  

       

   .


Army

 of the United States (brig adier general,

U.S. Army).

Maj. Gen. William E. Eichen  

      

    .


Army of the United States (brig adier g eneral,

U.S. Army)

Maj. Gen. James

 G. Boatner,  

      

    ,


Army of the Unite

d States

 ( brig adier g eneral,

U.S. Army).

Lt. Gen. Edward C. Meyer,  

          .

Army of the United States ( brig adier g eneral,

U.S. Army).

Maj. Gen. William R. Richardson,  

      

 

   , Army of the United States ( brig adier

gene

ral,

 U.S.

 Arm

y) .

Maj. Gen. Edward A. Partain,  

          .


Army of the United States (brig adier generaI,

U.S.

 Arm

y).

Maj. Gen. Ernest D. Peixotto,  

       

   .


Army of the United States ( brig adier general,

U.S. Army).

Maj. Gen. Benjamin L. Harrison,  

     


 

   , Army

 of the Unlted States (brig adler

general, U.S. Army) . 


Maj. Gen. Richard E. Cavazos,  

      

      

Army of the United States (brig adier g eneral,

U.S. Army).

Maj. Gen. Oscar C. Decker. Jr.,  

            

Army

 of the Unite

d State

s (briga

dìer

 gen-

eral, U.S. Army).

Maj. Gen. John K. Stoner, Jr.,  

      

 

     Army of the United States (brig adier

gener

al, U.S.

 Army

) . 


To be brig adier g eneral

Maj. Gen. John D. Bruen,  

          ,


Army of the United States (coloneI, U.S.

Army)

Maj. Gen. Jack N. Merritt,  

           

Army of the United States (colonel, U.S.

Army).

Big . Gen. Elvin R. Heiberg III,              

Army of the United States (colonel, U.S.

Army).

Maj. Gen. Glenn K. Otis,            , Army

of the United States (colonel, U.S. Army)

Maj. Gen. John W. Seig le,            ,


Army of the United States (colonel, U.S.

Army).

Brig . Gen. Richard D. Boyle.  

          ,

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-...

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-x...

xxx-xx-...

xxx-xx-xxxx

xxx-xx-...

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-...

xxx-...

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-...

xxx-xx-...

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-...

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-...

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-...

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-xxxx

xxx-xx-...

xxx...

xxx-xx-...

xxx...

xxx-x...

xxx-...

xxx-xx...

xxx-...

xxx-x...

xxx...

xxx-xx-xxxx

xxx-xx-...

xxx-...

xxx-xx-xxxx

xxx-xx-x...

xxx-...



February 8, 1979 

CONGRESSIONAL RECORD - SENATE 

2205

Army of the United States (colonel, U.S.

Army).

Brig. Gen. Richard D. Lawrence,        

    , Army of the United States (colonel,

U.S. Army).

Maj. Gen. Tom H. Brain,            ,


Army of the United States (colonel, U.S.

Ar

m

y)

.

Maj. Gen. Guy S. Meloy III,  

          ,


Army of the United States (colonel, U.S.

Army).

Maj. Gen. Maxwell R. Thurman,  

      

    , Army of the United States ( colonel,

U.S. Army).

Maj. G

en. Jerry R

. Curry, 

 

          , Army

of the United S

tates (c

olonel, U.S. A

rmy).

Brig. Gen. James J. Lindsay,            ,


Army cf the United States 

(colonel, U.S.

Army).

The following-named 

Army Medica

l De-

partm

ent omcer fo

r a

ppointment a

s a 

major

general, D

ental Corps, R

egular Army a

nd as

a m

ajor g

enera

I, Dental C

orps, in

 the A

rmy

of 

the

 Unite

d State

s, und

er the

 prov

isions

 of

title

 10,

 Unite

d 

State

s Code

, secti

ons

 3036,

304

0,34

42,

 and

 3447

.

DENTA

L CORP

S

To 

be 

majo

r gene

ral

Brig.

 Gen

. Geo

rge 

Kutta

s, 

     

    

  ,

Den

tal Cor

ps. 

U.S.

 Arm

y.

The

 

follo

wing

-nam

ed 

Arm

y 

Med

ical

 De-

par

tme

nt

 otñc

er

 for

 app

oint

men

t to

 the

 gra

de

ind

icat

ed

 und

er

 the

 pro

visio

ns

 

of 

title

 10,

Uni

ted

 Stat

es 

Co

de,

 sec

tions

 344

2 

and

 3447

.

DEN

TAL

 CORP

S

To

 be

 brig

adi

er

 gen

era

l

Col.

 

Hu

ber

t 

T.

 

Ch

an

dle

r,

 

      

    .


Dc

nta

l Co

rps

, U.S

. 

Arm

y.

The

 fol

low

ing

-na

me

d 

oíñ

cer

s 

for

 

tem

po

-

rary

 

app

oin

tme

nt 

in the 

Arm

y 

of 

the 

Un

ited

Stat

es

 to

 the

 grad

e 

ind

icat

ed,

 un

der

 the

 pro

-

visi

ons

 of

 title

 

10. 

Un

ited

 Sta

tes

 Cod

e, 

sec

-

tions

 3442

 and

 3447

:

To

 be

 bríg

adíe

r 

gen

era

l

Col,

 Art

hur

 Holm

es,

 Jr.,

     

    

   ,

 U.S

.

Army.

Col.

 John

ny

 J.

 John

sto

n, 

    

    

   

, U.S.

Army.

Col.

 Joe

 S. 

Owe

ns,

     

    

    

 U.S.

 Arm

y.

Col.

 Ma

urice

 O.

 Edm

onds

, 

    

    

    

U.

S.

 Ar

m

y.

Col.

 Arth

ur 

E. Bro

wn,

 Jr.,

      

    

   

 U.S.

Army.

Col.

 

Claud

e 

M. 

Kick

ligh

ter,

     

    

    

Arm

y of 

the

 Unit

ed 

State

s (lieu

tena

nt 

colo-

nel,

 U.S

. Árm

y).

Col.

 Wend

ell 

H. 

Gilbe

rt, 

     

     

 , 

U.S.

Ar

my

.

Col.

 Andre

w 

L. 

Coole

y, 

Jr.,

      

     

 ,

Army

 of 

the 

Unite

d States

 (lieu

tenant

 colo-

nel

 U.S.

 Arm

y)

Col.

 Ron

ald 

L. Wat

ts,     

     

 3 

 Army

 of

the

 Unit

ed State

s (lieu

tenant

 colone

l, U.S.

Army).

Col. N

athan C. Vail,  

     

     , A

rmy of

the Unite

d S

tates (lieutenant colonel, U.S.

Arm

y).

Col. Scott 

B. S

mith,  

       

     Army of

the U

nited S

tates (lleutenant colonel, U.S.

Army).

Col. Joseph F. Franklin,  

            Army

of th

e U

nited States (li

eutenant colonel, U.S.

Army).

Col. Edwin C. Keiser,  

            U.S.

Army.

Col. Henry J. H

atch,  

            Army 

of

the United States (lieutenant co

lonel, U.S.

Army).

Col. William E. Klein,              U.S.

Army.

Col. Zeb B. Bradford, Jr.,  

           


Army of the United States (lieutenant colo-

nel, U.S. A

rmy).

Col. Jack A. Apperson,            , Army

of the United States (lieutenant colonel,

U.S. Army).

Col. Josiah Blasingame, Jr.,            ,


U.S. Army.

Col. Bobby B. Porter,            , Army of

the United States (lieutenant colonel, U.S.

Army).

Col. David W. Stalings,  

            Army

of the United States (lieutenant colonel,

U.S. A

rmy).

Col. Eugene L. Stillions, Jr.,              

Army of the United States (lieutenant colo-

nel, U.S. Army).

Col. Thomas W. Kelly,  

            Army

of the United States (lieutenant colonel, U.S.

Ar

my

).

Col. James E. Thompson, Jr.,  

            

Army of the United States (lieutenant colo-

nel, U.S. Army).

Col. John F. Wall,            , Army of

the United States (lieutenant colonel, U.S.

Army).

Col. Dave R. Palmer,            , Army of

the United States (lieutenant colonel, U.S.

Ar

rn

y)

.

Col. Michael J. Conrad,              Army

of the United States (lieutenant colonel, U.S.

Ar

my

).

Col. Victor J. Hugo, Jr.,  

            U.S.

Army.

Col. Joseph C. Lutz,            , Army of

the United States (lieutenant colonel, U.S.

Arm

y)

Col. Robert D. Hammond,              

Army of the United States (lieutenant colo-

nel, U.S. Army).

Col. Kenneth C. Leuer,              Army

of the United States (lieutenant colonel, U.S.

Army).

Col. Johnie Forte, Jr.,              Army

of the United States (lieutenant colonel, U.S.

Ar

my

).

Col. John H. Mitchell,  

            Army

of the United States (lieutenant colonel, U.S.

A

rm

y)

.

Col. Anthony F. Albright,  

           

Army of the United States

 (lieutenant

colon

el, U.S.

 Army

) . 


Col. Leonard P. Wishart III,  

           


Army of the United States (lieutenant

colonel, U.S. Army) . 


Col. Edward Honor,  

            U.S. Army.

Col. Jerry M. Bunyard,  

          , U.S.

Army.

Col. Colin L. Powell,  

          , Army of

the United States (major, U.S. Army) .

Col. Jack O. Bradshaw,  

          , Army

of the United States (major. U.S. Army) . 


Col. Thomas E. Carpenter III,  

          ,


Army of the United States (major. U.S.

Army).

Col. George R. Stotser,            , Army

of the United States llieutenant colonel, U.S.

Army).

Col. Robert D. Wiegand,            , Army

of the United States (lieutenant colonel, U.S.

Army).

Col. James E. Drummond,            .


Army of the United States (lieutenant colo-

nel, U.S. Army) . 


Col. Homer Johnstone, Jr.,            ,


Army of the United States (lieutenant colo-

nel. U.S. Army)

Col. Richard D. Kenyon,            , Army

of the United States (lieutenant colonel, U.S.

A

rm

y)

.

Col. Crosbie E. Saint,  

          , Army of

the United States (major, U.S. Army) .

Col. Gerald T. Bartlett,  

          , Armv

of the United States (lieutenant colonel, U.S.

Army).

Col. Robert J. Donahue,            , U.S.

Ar

my

.

Col. James E. Moore, Jr.,  

          . U.S

Army.

Col. William G. O'Leksy,            , U.S.

Army.

Col. Joseph J. Skaff,            , Army of

the United States (lieutenant colonel, U.S.

Army).

Col. James R. Demoss,            , U.S

Army.

Col. Gerald E. Monteith,            ,


Army of the United States (lieutenant colo-

nel. U.S. Army).

Col. William G. T. Tuttle. Jr..            ,


Army of the United States (major, U.S.

Army).

Col. John M. Brown,  

            Army of

the United States (lieutenant colonel, U.S.

Ar

m

y)

.

Col. Thomas J. Flynn,  

          , U.S.

Army.

Col. Gerald G. Watson,            , Army

of the United States (lieutenant colonel, U.S.

Army).

Col. Wayne E. Alley,              Army of

the United States (lieutenant colonel, 

U.S.

Army).

Col. Hugh R. Overholt,  

            U.S.

Army.

Col. Richard J. Bednar,  

            U.S.

Army.

The U.S. Army Reserve omcers named here-

in for appointment as Reserve commissioned

officers of the Army, under the provisions of

title 10, United States Code, sections 593(a),

3371, and 3384:

To be major general

Brig. Gen. Robert Dewey Bay,  

          .

Brig. Gen. Russell Ivan Berry,  

           


Brig. Gen. Allen Earl Stilson, Jr.        

      

To be brigadier general

Col. Jimmy Franklin Bates,             

Col. George Harrison Cate, Jr.,  

            

Col. Norman Wright Martell,  

            

Col. Thomas Milton Moore,  

            

Col. Mack Jay Morgan, Jr.,  

            

Col. Gilbert Gerald Parker,             


Col. James Louis Pelton,  

          .

Col. Alfred Winston Porter, Jr.  

      

      

Col. Garnet Ray Reynolds,             

Col. John Ricottilli, Jr.,  

          .


Col. Ronald Doyle Worcester,  

          .


The Army National Guard of the United

States officers named herein for appointment

as Reserve commissioned ofñcers of the Army

under the provisions of title 10, United

States Code, sections 593(a) and 3385:

To be major general

Brig. Gen. John B. (IO) Garrett,        

     


Brig. Gen. Joseph Andrew Healy,        

      

Brig. Gen. Robert Woodson Teater,        

    . 


Brig. Gen. Robert George Walker,       -

      

To be brigadier general

Col. James Alexander Baber III,        

      

Col. Joaquin Balaguer-Rivera,            .


Col. Dan Bullard III,  

          .


Col. Bernard Thomas Chupka,            .


Col. William Eugene Doris,            .


Col. Charles Phillip Doyle,             


Col. James Glynn Fanning,              

Col. Robert Samuel Ford,  

           


Col. Richard George Geith,            .


Col. Joseph Guadalupe Iniguez, Jr.,     

         

Col. Bruce Jacobs,            .


Col. Hubert Monroe Leonard,            .


Col. Jay Meredith Lotz,              

Col. Jerome Joseph Mathieu, Jr.,        

      

Col. Dana Carleton Ramsay,              

Col. Lawrence Felix Roy,              

Col. Paul Eugene Staples,  

            

The Army National Guard of the United

States officers named herein for appointment

as Reserve commissioned ofiìcers of the Army,

under the provisions of title 10, United States

Code, sections 593 (a) and 3392:

To be major general

Brig. Gen. Robert Lee Childers,        

      

Brig. Gen. Francis Alphonse Tanni,  

      

      

To be brígadier generaZ

Col. Lawrence Pierce Flynn,            .


Col. Luis Ernesto Gonzalez-Valez,  
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Col. William Henry Henderson,         

      

Col. Leonard Robert Herbs t,            .


Col. Stuart Joel Shoob,              

Col. Dayle Eugene Williamson,            ,


Col. Hers hel Cleveland Yeargan,        

      

IN THE NAVY

Adm. Stansñeld Turner, U.S. Navy, (age 55)

for appointment to the grade of admiral on

the retired lis t pursuant to the provis ions

of title 10, United States Code, section 5233.

IN THE Ant FORCE

Air Force lis t beginning Wilfred K. Abbott,

to be colonel, and ending William P. Dubose

III, to be major, which nominations were

received by the Senate on January 22, 1979,

and appeared ìn the CONGRESSIONAL RECORD

on January 23,1979.

Air Force lis t beginning David R Abel, to

be lieutenant colonel, and ending Donald E.

Kessell, to be lieutenant colonel, which nom-

inations were received by the Senate on Jan-

uary 22, 1979, and appeared in the CONGRES-

SIONAL RECORD On January 23, 1979.

Air Force lis t beginning Robert A. Abbott,

to be lieutenant colonel, and ending James

H. Slepicka, to be major, which nominations

were received by the Senate on January 22,

1979, and appeared in the CONGRESSIONAL

RECORD on January 23, 1979.

Air Force lis t beginning George H. Aberth,

Jr., to be colonel, and ending Frank R. Young,

to be captain, which nominations were re-

ceived by the Senate on January 22, 1979,

and appeared in the CONGRESSIONAL RECORD

on January 23, 1979. 

Air Force lis t beginning Richard B. Almour,

to be colonel, and ending Leo E. McFadden,

to be colonel, which nominations were re-

ceived by the Senate on January 22, 1979,

and appeared in the CONGRESSIONAL RECORD

on January 23,1979.

Air Force lis t beginning Jon S. Allen, to be

colonel, and ending Virginia L. Floyd, to be

colonel, which nominations were received by

the Senate on January 22, 1979, and appeared

in the CONGRESSIONAL RECORD on January 23,

1979. 


IN THE ARMY

Army lis t beginning Albert Abraham, to be

colonel, and ending Joseph Saltas , to be ñrs t

lieutenant, which nominations were received

by the Senate on January 22, 1979, and ap-

peared in the CONGRESSIONAL RECORD on Jan-

uary 23, 1979.

Army lis t beginning Byron B. Alexander,

to be colonel, and ending Lloyd A Young-

blood, to be lieutenant colonel, which nomi-

nations were received by the Senate on Jan-

uary 22, 1979, and appeared in the CONGRES-

SIONAL RECORD On January 23, 1979.

Army lis t beginning Howard T. Prince II,

to be colonel, and ending Gerald A. St.

Amand, to be captain, which nominations

were received by the Senate on January 22,

1979, and appeared in the CONGRESSIONAL

RECORD on January 23, 1979.

Army lis t beginning Carl W. Ackerman, to

be colonel, and ending Paul J. Sullivan, to

be lieutenant colonel, which nominations

were received by the Senate on January 22,

1979, and appeared in the CONGRESSIONAL

RECORD on January 23, 1979.

IN THE NAVY

Navy lis t beginning Herbert J. Kendall IL

to be lieutenant, and ending Jeffrey L. Rod-

dahl, to be permanent lieutenant (j.g.), and

temporary lieutenant, which nominations

were received by the Senate on January 22,

1979, and appeared in the CONGRESSIONAL

RECORD on January 23, 1979.

Navy lis t beginning Larry E. Baker, to be

chief warrant ofñcer, and ending Pamela J.

Rhyner, to be lieutenant (j.g.), which nomi-

nations   were received by the Senate on Janu-

ary 22, 1979, and appeared in the CONGRES-

SIONAL RECORD on January 23, 1979.

Navy lis t beginning John W. Dreon, Jr., to

be ens ign, and ending William B. Humphrey,

to be commander, which nominations were

received by the Senate on January 22, 1979,

and appeared in the CONGRESSIONAL RECORD

on January 23, 1979.

IN THE MARINE CORPS

Marine Corps lis t beginning Ronald G.

Horton, to be second lieutenant, and ending

Robert W. Smith, to be second lieutenant,

whtch nominations were received by the Sen-

ate on January 22, 1979, and appeared in the

CONGRESSIONAL RECORD on January 23, 1979.

Marine Corps lis t beginning Ronald E. An-

derson, to be second lieutenant, and ending

Gary R. Zeller, to be second lieutenant, which

nominations were received by the Senate on

January 22, 1979, and appeared jn the CON-

GRESSIONAL RECORD on January 23, 1979.

HOUSE OF REPRESENTATIVES-Thursday,  

February 8,  

1979 


The House met at 11 a.m. and was

called to order by the Speaker pro tem-

pore (Mr, WRIGHT) .

-

DESIGNATION OF SPEAKER PRO

TEMPORE

The SPEAKER pro tempore laid be-

fore the House the following communi-

cation from the Speaker:

WASHINGTON, D.C.,

February 7, 1979.

I hereby des ignate the Honorable JIM

WRIGHT to act as Speaker pro tempore on

Thurs day, February 8, 1979.

THOMAS P. O'NEILL, Jr.,

Speaker oj the House of RepTesentatiues.

PRAYER

Rev. Mladen Cuvalo, pas tor, Sts . Cyril

and Methodius Church and St. Raphael's

Church, New York, N.Y., offered the fol-

lowing prayer:

Heavenly Father, we thank Thee for

Thy great bless ings bes towed upon the

American nation, and pray for divine

guidance for this "Forum of the People."

We ask Thy protection for all the people

of the world, born and unborn, and its

nations, independent or not yet inde-

pendent.

We pray for the Croatian nation which

has contributed so many immigrants to

America and its sacred cause. We pray

for the fulñllment of the divine right of

self-determination of nations , with all

nations of the world achieving their in-

dependence and equality and an end of

nations being divided or subjugated to

other nations.

We pray for people of all faiths and

nations to live in brotherhood, not only

in the forthcoming days, but throughout

the entire year. Amen.

THE JOURNAL

The SPEAKER pro tempore. The

Chair has examined the Journal of the

las t day's proceedings and announces to

the House his approval thereof.

Pursuant to clause 1, rule I, the Jour-

nal stands approved.

MESSAGE FROM THE SENATE

A message from the Senate, by Mr.

Sparrow, one of its clerks , announced

that the Senate had passed without

amendment a concurrent resolution of

the House of the following title:

H. Con. Res . 42. Concurrent resolution pro-

viding for an adjournment of the House from

February 8 to February 13, 1979, and a reces s

of the Senate from February 9 to February 19,

1979.

The message also announced that the

Vice Pres ident, pursuant to Public Law

95-216, appointed Ms . Joyce Miller, of

New Jersey, from private life, to be a

member of the National Commiss ion on

Social Security.

The message also announced that the

vice pres ident, pursuant to Public Law

81-754, as amended by Public Law 93-536,

appointed Mr. PELL to 

the National His -

torical Publications and Records Com-

miss ion.

The message also announced that the

vice pres ident, pursuant to Public Law

94-280, appointed Mr. PRESSLER, from the

Committee on Commerce, Science, and

Transportation, to the National Trans -

portation Policy Study Commiss ion, in

lieu of Mr. Pearson, retired.

-

REV. MLADEN CUVALO

(Mr. BIAGGI asked and was given per-

mission to address the House for 1 min-

ute and to revise and extend his re-

marks

.)

Mr. BIAGGL Mr. Speaker, it is indeed

an honor for me today to note that the

opening prayer in the House today was

offered by Father Mladen Cuvalo, pas tor

of Sts . Cyril and Methodius and St.

Raphael's  Churches in New York City.

Today marks a day of dual s ignificance.

Father Cuvalo has the larges t Croatian-

American parish in the United States ,

numbering over 100,000 and hailing from

the tri-State area of New York, New Jer-

sey, and Connecticut. It is also the firs t

time in over 200 years that a Croatian-

American clergyman has offered the

prayer in the House of Representatives .

In addition, for people of Croatian heri-

tage everywhere, today holds another

special s ignificance as it marks the death

of Cardinal Aloys ius Stepinac and the

34th year commemoration of the massa-

cre of 29 pries ts in Croatia, Yugos lavia,

on February 8, 1945. Cardinal Stepinac,

at the age of 36 became the youngest

archbishop in the world and from there

went on to become a noted and zealous

0 This symbol represents the time of day during the House Proceedings , e.g., E] 1407 is 2:07 p.m.

• This "bullet" symbol identifies s tatements or insertions which are íiot spoken by the Member on the fioor.
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